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Division Cottris-Uaitdonci of cxcess beyond $100-Eièc1 COMMON PLEAS.
t)lereof wchen Zcss itn $100.

TO TUE EDITORS 0F TUE La&w JOURXA&L. <Reported by E. C. Joxzs, Esq., ltirrieratLao, Reporter e te Cort.)

GENTI.EEN,-I tvould ask your opinion on tho following MER~RAtl1 V. ELVIS PT A.

peint of Divisiien Court practico: Om. Stat. M C. cap. 2-A zec. 3O-Eecci terof-Repeader.
lWh.ro plalntifTdel.%rcl upon a reozartlance of hall, oated Gtl: Dèember, 1854,A person has n dlaim ngainst another, amounting to, sfty, allegiog as a brenci thit the principal departuà front theo limats, wltbolit britig

$110, andtie sucs in te Division Court, abandoning te ex 'rattil thrfroin by doo courooof lairan defénulant pl,ýaded-1. Tirnt the

cesof $10 alcovo the juristietion of the court. In his parti- prJlpIurrendered hlniolf Ato the custody of the:sherlf of the county of
andl whilo in suri, cuatody g-co and ,tubstituted for tho rec.giciance a

culars of dlaim ho chargea the defendant ivitli ail the items of 'ydIn confornity ioith Con. Sti. il C. cap. '24 ac. 30. 11hlri w&q aliowed by
theo coanty jodgo, andl eo titat tho rec',gnlzano iras reioased and disciotrged.nciunt, andi states that the cxcess of $10 is abandoneti. SUP* 2. A olmilar pius, wich tte exception th, At irasalsated tAie aiiowance %cao en-

thattho suceots insuct iems cloond -%ler lthe cozmonncnent of the action ; andi plaintiff look bsate oit the
posing tbtteplaintiiff uc 8i proving only puhies loe., and stated th tt ho sued nlot fer the cauco of action lu the plea.s admtitted,
as aiount tntewoo ct corrct, bol hejdut for tîce non-porforittace andl breacb of the cond!itiono0f tho recognizance,

in~~, tho îvhlo $8, oud hejuig prier te the icubstitution of the bon ;te which the defendants rejoined that
in dcducting from that sum te exccss of $10 abandoneti, andi ttceaiir-ged non.performsoce andl braoch sa tho replication tnontiontd arc tito

i(ýetlm brachandnonperformnance sot out la the declnrationt on whil thegiviag judgment for $70 only, on the ground that the aban- plitotiff joe We; and the Jury founul a verdict for piaintiti on the fis
dooment ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ qve ofto$0wseuvin oth rdtn fiad wvith damnagei; assed nt $1,651 59, andl fur defendant on tLe second anddonnentof te $0 ws eqivaentte te ceditng f i, an thrd eoe; the court masde aLueoiute a rule te Fet zaide the verdict, an-*

that amount of the piaintiif's credits shotild ho deducted from awt-trded a roploitler. on payaient ofmres by plaîntiil. p~ io ooe4i

tho amnount of proved tiebits ? 3May, M9, Lad! gvcn bail or s..curtty unulor a wrlt of ne Oeal or ce. wa, mey
é;r iiertemseives lnto cutody. and sctbstitute for titeir bondo or otherI ask this question, having frequently sen causes decitied socurity ertofoi o givon, a bond or other sccurity ta the effert, andl soount
b menionedlit heacLand tercu o xisttttg bail or cocorit; shs1 Wo dis-in titis wvay, andi being inclined to doubt theo correctness9 of the citargeii or relced .de" netde

t
roy acause of action whlrh hico aOrrued for

principie. hreach of the condition of the original oocurity bcfore thce gltog of the substi-
tu ted recurity.

If foliowcd out, tho ruling would in somc cases lead to Tii w-ns nn action of debt on a e-eco,-niznr.ý of bail, tteti Gth
ratiier curieus results. Suppose the dlaim wore for $180, the Decenîber, 1854. Tite writ of soimmlons j...ed t, 111th August,
plaintiff abandonong $80, andt from want of proper evidence 18C62.

Tite tiecinration aliegeti tiîat defeîtdnnts, by recognizance, becamno
hoe w.s prevented from pruving allUbut $60. Tite $80 muet bail fur une Thons T. Transon tiat lie sitoulti romnta nt the suit
stili be credited to the defentiant, aeCcrding Vo the ruling; and of te 1,inintiff, wvîthin te limits of te gnoi uf te connity of Brant
tho plaintif, insteati of getting n judgment for $60, would util relensed Viierefroin by due course of law, nti, in the event of

haven vrdit agins bia fo $2! ls faillît;, ticat they wotild pay sitch suto of inoney, costs, siieriffrubav a erdct gaist itafor$20 Yorsverfccs nnd poundage as te sait Trnnsonc wns linhie to payý ott Vie
Yorvcr truiy, ivrit et ew..ta., on whici lie liati beeni arrested ; that the do-fenants

Prcscott, Oct. 6, 1863. !.E usified in dite forai of mIv; thnt t reognizance wns dulyý filed
in the office of theo Dcputy Cierl, of the Crown ndt licats' l te
county of Brant, nnd notice given Vo thpt plnintiif; titt the recog-

ITito question is one whichi iili admit of some arumn nizance was enrolleti ef record; anti that. Transoin wvas duly admit-
antithe tatte mghtwitl atvantgo h moe eziict. I lated Vo the lîmnits of te saiti gaol, in pursuanco of tice recogniiznnce
and he tatte igh wili dvanagebc ûreexpiei. I isanti of te statute. Yet Transori departedl front the limite iviticont

tvorthy of notice that xt.e only clause in te net witich zie hnv la; been reicasei terefrot b' dlue course of Iaw, nnd that
an express right to abandon t. excess over $100, would uteititer lie nor defendants have paiti tue saiti soins of money.

apper V nppy oly o sute gaint nscodigdebors ite defendants plcandcdI-lst int te recogoizance wvas enterednpper t aply nlyto uit aganstabsondng ebtrs ntobefore te rtil May, 1859; that afterwvards, anti after tite pass-
(Con. Stat. U. C. cap. 19, $e. 205). Section 59 of the samin - of te nct (Con. Stat. U. C. cap. 24 sec. 30) anti before the
net gives the right only by implication, but, taken in connec- commencement of thib sutit, Transoto sorrentiereti hîtosef toto te
tien witt te Division Court rule, which may bo considered as utdoftesrf fBannwheinuh soy gv

anti substituteti for te saiti recognizanc a bond, ia conformity
part and parcel of the act, vo suppose the rigitt cannot be witit tlitt st-tVote; nnd, wiVltin tirty tinys train the execution of
questioned. te bond, proctireti it tD be nlloweà1 by the jutige Of Vice eolîtV

coutrt et te colley of Brant, anti te altowance to bc cndlorscd
It unay be saiti that n suto once abandoneti cannot bc Vlcerceu, whiiclt bond is ftlcd in te office of tht' slteriff of te cotinty

rcI.led or claimeti, anti that therefore a plaintiff or defendant, of Brant, of aI wltici premises te îdnintiif lint ntotice, nt se
bavngproeda certain porti,)n of Icis nccount, sheulti pro. tiefentiants say the recognizance 'sas releaseti anti tiiscltnru-ed.

having roveti2nti. A sitoilar plea. only stitinthVbt te allowance of te bond
perly suifer a reduction of te suto nbandoned frora te amount isas endorseti afier te cotnnmencenieit of titis suit.
se0 proveti, as otherwiso ho would be giving up that which ho lteplication-T'ie plaintiff tikes issute on te lens and says flitt
really nover had a right to claim, so far as bis ovidenco went lie sues noV for te cause of action terein adtmnitteil, but for te

non-pcrormnnce and breacît Of a coDdition of te saiti rccogztizanco
to show. IVo cannot think, however, that te Legislature mie by Transom, prier to, Vie giving anti tubstitouton of ilic bond
intended that this abandounent should bo takon ia lis literai, anti te aliownnce thereof.
senso, and tioing se would clearlyv in seume cases work inus Itejoinder-As tu se izc1c of te replication ns staVes that te

tic. ~o blioo tat itoapiit nd ruemoningof he parntff sanot for te cauise of action (in t plins mentioneti,waslice Wcbalive batthe pirt ad trc manin oftheappaenty m nas te replication containei te wtrts - terein
cnactmeont ie, tat n suiVor may dlaim ali lie can prove, net ex- ntentioîtgcàï) but for te non-performnance anti brcntlt ot n certain
ceeding $100, and that any decision Vo the contrnry is nt :ali condition cfl lIe ait! recgniza,.nco, in te iaid deciaraVion mon-

net i accrdanc ivili ani cosciene.- ioneti, matie bv te sait Transoni. prier te te giving ad sîthoti.
ovents e nacrac rt quity adgood cosiec. tuA ion, ctc.," ttat thte aîîcged ncuztjerforntnnce antd brencit, in Vlit
EDs. L. J.] replication inentioneti, are flic identteal breacit anti non.performanco,


