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ta the men bclowv before the baies wcre dropped. The plaintiff was injured by
a bale coaming down, according to his statement, without any warning. Haw-
kins and A. L. Smith, JJ., held that the plaintiff was flot entitled to recover
because there was no evidence that the injury was caused by the negligence af a'
persan who had any " superintendence " intrustecl ta him whilst in the exorcise
of such superintendence, or by reason af negligence af any persan in the service
of the defendant, ta whose arders or directions the plaintiff was bounid ta con-
form.

NEOLG1~NE-EPLOVRS'LIABILITY Acr, 188o (49 VICT, C. 28, O.)-VIcIOUS HORSE-
RSK VOLTJNTARILY INCURRED -"WORKMAN." "PL.AN.T," DE1FECT IN CON-
DlITION OF.

The only other case we think it necessa.-Y ta refer ta in the Queen's Bench
Division is Vartotit v. Frapire, 19 Q. B. D. 647, another case under the Employers'

)e Liability Act, z 88o, in w'hich the much can 'vasscd case af Tliomas v. Quarter-
>naine, 18 Q. B. D. 685, again camne under conisideration. The plaintiff was in
the emplayment af the defendant, wha wvas a wvharfinger, owning carts and horses

, r for the purpose of his business. It waç the duty af the plaintiff ta d *rive the
carts, and load and unload goads carricd by thern. Aniong the horscs was one
of a viciaus nature, and unfit ta bc driven even by a carcful driver, %Vhich the
plaintiff abjected ta drive, and which hc told th, foreman af the stable was unfit
+o be driveti, ta which the foreman replicd that hie mnust go on driving it, anid if
any accidcnt happencd his employers wauld be respansible. The plaintiff con-
tinued ta drive the horse, and, while sitting on the proper place in the cart, wvas
kicked by the animal and his lcg broken, on account of which injury the action
x'.as broughit. It wvas lield by Lord Esher, M. R., Lindley and Lapes, L.JJ.,
sitting as a Divisional Court, that the plaintiff was a " workrnan " w'ithin the
definition in s. 8 of the Act ; but hcre the agreement af the Court ended.

Lord Esher, M. R., and Lindley, L. J., held that the horse which injured the
i)laintiff was " plant " used in the business of the defendant, and that the vice in
the horse wvas a 1'dcfcct " in the condition of sucli plant; on this point Lapes
L. J., expressedi no opinion. Lord Esher, M. R., and Lindley, L. J., were also ai
opinion that upon the facts thue jury might find the dcfendan. liable, because
there was evidence ai negligence on the part ai the foremnan, and the circum-
stances did nat conclusively show that the risk wvas valunitarily incurred by
the plaintiff. But Lapes, L. J., on the other hand, thought that there was no
case ta go ta the jury, because he was af opinion that the evidence shawed that
the plaintiff, with full knowledge of the risk ta which lie %vas expased, hiad elected
ta continue in the defendant's ernployment.

The view af the majarity ai the court on this point may perhaps be best
*surnmed up in the fallawing passage in the judgment of Lindley, L. J.:

" If in any case it can be shown as a fact that a workman agreed ta, incur a.
*particular danger, or voiuntarily expasc himself ta it, and was thereby injured,

ho cannat hold his master liable. But in the cases rnentioned in the Act, a
workman who neyer in fact engaged ta incur a particular danger, but who finds

*himself exposed ta it and complains of it, cannot, in rny opinion, be held as a


