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becarne entitied upon the death of 'ler husband, intestate. The
clause is as foliows: "This is rny iast will andl testament. My
husband made his wilI. Its contents I know not. What he gives
me and for rny disposai I wisli to give to the family of rny
brother Josiali."

It is argued by Mr. Grier, I think êorrectly, that this clause
cannot operate upon the property which. the wife has taken
upon lier huisband 's intestacy. S.he thouglit that lier husband
baad made a wili. Under it she expected to take sorne benefit;
what, alie -did not know. Wliatever she took in this way fromn
lier husband ahe desired should go to, the -family of the brother,
Who, according to a later clause in tlie will, had shewn lier
greater kindness than she could ever repay.

1 have littie doubt that, if thc testarix had suppoeed that lier
liusband was going to die intestate, she would have given te
Josiali or lis family ail tliat wouid in that; event have corne te her
f rom lier husband s estate. But the difficulty is, that 1 arn flot
allowed to, make a will for the testatrix, but rnerely to interpret
thc language w.hicli she used. In the construction of wiils the
Court& lean against intestacy; but wliere there is in fact an
intestacy the law must take its course.

It is argucd that the expression used here is capable of being
so0 construed as lu cover this propcrty. 1 do flot think that the
language permit 'tlie construction suggested. When the tes-
tatrix used the expression " what lie gives me and for rny dis-
posai," it eau be fairiy interpreted, having regard to the con-
text, oniy as relating to that whidli the liusband by ha will gives
to the wife and for lier disposal. It would be juggling with
words te read it as suggestcd by Mr. McMaster--' what lie gives
me by lis will or icaves by intestacy for rny disposai;"1 because
it is quite plain tliat wliat tlie testatrix had in lier mind was a
will which she thouglit was in existence and whidli sIc expeeted
would confer some property riglits upon lier. In Rie Lenz, 2
O.W.N. 721, 1 discusscd the -principle whidli 1 think is ýhere
applicable, and 1 need not again rcfer to, the cases.

One of the brothers lias, 1 understand, conveyed lis interest
te the famiiy of Jýosiah, thus recognising the real, as against
the cxpressed, intention of his sister. Tliose entitied to the other
thÎrd have not seen fit to adopt this course, and tliey are entitled
as upon an intestacy so far as this £und is concerned.

'CIosta of ail parties to, be paid eut of the estate.


