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nowise better entitled than railways or insurance companies
or any other corporation) transferring the trial of certain
actions for negligence from a jury to a Judge, it occurs to
me, that the finding of fact of their chosen tribunal ought to
be viewed with at least as much respect as that which is
accorded to the finding of a jury, and unless we are preparcd
to hold, as a matter of law, that the depression or hole, which
existed here, was not an actionable defect in the highway,
the judgment ought to be upheld. I do not know of any
Canadian cases which would compel us to so hold. There
is at least one in the U. 8. which would probably go that
far, Burroughs v. Milwaukee, supra, but in considering these
authorities, regard must always be had to the law relating
to, and standard of maintenance of, highways of the particu-
lar place or state. I do not feel called on to generalize
further in the present case. Whether the plaintiff using
the highway was exercising ordinary care, was also a ques-
tion of fact for the Judge. Proceeding on a way known to
be defective is not necessarily inconsistent with reasonable
care. A pedestrian is not guilty of negligence merely be-
cause he walks on the roadway, and he may cross a street at
any point without waiting to reach a crossing: Boss v. Litton,
supra, Beven on Neghgence, Vol. 1, p. 659, Thompson on
Highways, 1881, p. 441. In my opinion the appeal ought to
be dismissed. -

Appeal allowed with costs, and action dismissed with
costs,

s Lee, Farmer, & Stanton, Hamilton, solicitors for plain-
iff.

Farmer & Long, Hamilton, solicitors for defendants.

Ferauson, J. FEBRUARY 15TH, 1902.
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