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The cam is one to which the section does not a.pply. Fin-
nessey was not a " person charged" I within the meaning of
sec. 4. The person who is by that section made a com-
petent witness, and comment upoll whose failure to testi4
la prohibited, is the person on1 trial, the person given in
charge to the jury-" the prisoner at the bar whom they have
in charge." The prohibition probably extends to the case of
one of two, or more prisoners who are thus charged, L.e., tried,
joixtly.

"It was a *distinguishing characteristic of our erim.inýd
system that a prisouer on his trial could neither be examnud
mor cross-examined." Nor was one of several prisoners in-
dicted and tried together a competent witness for the other:
Regina v. Payne, L. IR. 1 C. C. R. 349.

The objeet of the Act of 1893 was to alter the law in
this respect, and, as I understand it. to render a persou or
persans on trial and the husbands or wives of suc],li sn
competent witnesses on their own behalf and on behialf of
cither of them. The Act may have gone even 'further than
this: Reu v. Gosselin, 33 S. C. IR. 255: but it i8 neesr
at present to consider that case or: to invoke its application.~
because, as 1 have said, the right of the Crowu or of th
prisoner at the trial of this case to cali Finnessey dos not
depend upon the Act, but upon the gencral law, for which
it la sufficient to refer to Regina v. Payne, supra, and Winsor
v. The Queen, L. IR. 1 Q. B. 390, 6 B. & S. 143, 7 B. & S
491, where it was held that where two prisoneris are oni
indicted for a felony and plead not guilty, but only one 1î
given in charge to the jury-that i8 to say, where he is tried
separate1y-the other is an admissible witness, althouglk his
plea, o! not guilty remains on the record undisposed of. Hr.
theref6re, Finnessey, who was not on trial, waa an disil
witneas for the prosecution or the defence, and could no
have refused to testify, although under sec. 5 of the pvt-
dence Ad, as amerided by 61 Vict. ch. 53, he might baye
protected himseif against anything he said being ug aod
evidence against him on his own trial.

Leave refused.


