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, ss a jury
tried by a jury under sec. 49 of the Queen’s Ben'ch Act, 159?’ Szgrcoumer'
trial should be waived by the parties, and the Sub_]e.Ct matu:ir Ot o,
claim ought for that reason to be disposed of in an indepen eiion thus set UP
It was shown, however, by affidavit, that the cause Of "l": defendant’s t€n”
arose through the conduct of the plaintiff in connection wit th: statement O
ancy of the land in question, under an agreement set out in
claim, and out of one connected series of transactions. . amerot
I’iela', following Dockstader v. Phipps, 9 P.R. 204, and Goring ;:efn struck
10 P.R,, 456, that the counter-claim in question should n.Ot }:avfhat it shoul
out ; that it was not only natural and proper, but even desirable, ury might be
be disposed of in the present action ; and that the fa?t that afjﬁcie“‘ graun
called to determine this particular branch of the case 1s not su
for requiring the defendant to bring a separate action. d the defendant to
The order appealed from, in another clause, permitte Jefault of Whi€
amend another paragraph of his defence within six days, n (ehimself of the
amendment it was to be struck out, and the defendant availed »
rivilege of amending that paragraph. ) reclude
P Hild, that by coripliance with such part of the order, he had not p
himself from appealing against the other part.
Appeal allowed without costs.
Clark, for plaintiff,
Wilson, for defendant.
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DoLL = HowaRb.
Misrepresentation— Rescission— Waiver. - Dol at par &
The defendant in this action had purchased from W. F. Do

. is notes for
tain shares in the stock of a jewelry company, and had given El;srsed the note®
purchase money. The plaintiff to whom W. F. Doll had in to pays

sued in this action upon one of them, which the defendant ret;ujegli
claiming that the payee of the note had been guilty of fraud athe hol
sentation in the sale of the shares, and that the plaintiff was nOtd e found, 33
the note in due course, or an indorsee for value. The leamed.Ju gnduced the
a fact that there had been material misrepresentations which lin q“estion’
defendant to enter into the contract of purchase and sign the n?tehe misrepre”
but it also appeared that defendant, after he became aware of t ° the busi
sentations did not repudiate the contract, but continued to carry ond renewe
ness, and long afterwards paid two of the notes originally g]ven, :ould secure
others, with the idea, as he said, of putting off Doll until he
further evidence of the fraud.

Held, following Campbell v. Fleming, 1 A. & E., 40; S!',“ '?j:}:, 6
& East Coast Railway Co., 2 Ch. D,, 663 ; and Walton v. ‘S‘mﬁrac’t fo
213, that the defendant had waived his right to rescind th'e cont the amou?
representation, and that the plaintiff was entitled to a verdict for
of the note and interest.

Martin and Mathers, for plaintiff,

Howell, .C., and Hough, Q.C., for defendant.
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