
LEN-Nox, J., i a wýritten judgmient, said that, under the terms
of the will of Timaothy Tracey, ail his estate, for the purpases af
admlninistration, w%,as to, be treated as personalty. The money hI
dispute in this action was the share of that estate ta which John,
Jeremiiahi, and Mary Tracey becaie entitled fis legatees, at the
death of Tiimothy Tracey, by the ternis ai bis will, if they were then
alive. Tirnothy Tracey nneide bis will on the ;-th May, 1893, died
on the 2Oth February, 1904, and bis will was, admitted ta
probate un the l7th 'March, 1904.

Two of the provisions; ai the will were as follows-
"Shoýuld miy estate 1,e insufficient ta pay the said legaciÎes in

full then the legacy ta the ERman C'atholic Episcpal Corporation
shail ]b-e pnid in full out cf the pure personialty as aioresaîd and the
ather legacies shail as far as necessary be abated proportionately ta
their respective ainounts."

" Should there be any residue ci mny per8onal estat e aiter pay-
mnent of the above mnentioned legacies iii full 1 give ail such reaidue
ta the Sisters of St. Joseph Homerý in Hamrrilton."

There were Cther legatees i addition ta the three abave men-
tioned. Thle legacy ta the Romnan Catholic Ep)iscopal Corporation
was paid in full. Inclinwg the three meniloned, there -,as not
qite fcfiintt pay aIl the individual legat ees i full; and the
estate, ifter pyetof debts etc. and the legacy ta the Episcopal
Corporation, was divided Proporticnatùly;ý the shjares of the three
linmed legatees w-ere paid int-o Court; and thec share af each other
legatee, on this basis, Lad been actually paid.

The defendant Ellen W'alsh, all1eging upont oat.h that the three
naired legatees died on a certain stated day, subsequent ta the
death of the testator Timnothyv Tracey, obtined letters ai admin-
istration of the estates of these three persans froni the Surrogate
Court of the County oi Huron, and thereupon ohtaîned an order
for payineut out ta her of the mioieys in Court aforesaid and the
intereaýt thereon, but upon the undertaking that the noney would
b. deposited and reniain in a chiartered bank until the determin-
ation oi this action; and the inoney was in a bank on depasit as

The three narred legatees leit this country many years aga, and
bad not been heard ai by their relat ives or connections or by any
persan who wauld b. likely ta hear iromi theni, if sive, since they
leit Canada. The last trace of thern that could be iaund was 10
years or more before the death oi Timiothy Tracey. The'.legal
inference that flics. three persans were dead should b. drawn.

The description ai the plaintiffs ini the will was nat verbally
accurate, but the plaintiff corporation was the. institution the testa-


