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ed in sec. 238 it may. That section confers upon the Board au-

thority to order that part of a highway be closed, or at least to

require the proper municipal authority to, close it.

Corporation of Parkdale v. West does not apply: it was by

reason, and by reason orily, of the provisions of the Railway Act

which were applied having been made applicable by sec. 4 of

46 Vict. ch. 24 that the conclusion of the Judicial Committee was

reached.
The order of the Board does not require that the railway

"be carried across or along a highway," nor does it require the

"railway to be diverted;" it in effeet blots out the highway between

the points mentioned in the city by-law closing part of Albany

avenue, and vests that part in the raîlway company.

The acts of which the respondent complained were lawfully

done in the execution of the order of the Board, unless the con-

tention of the respondent that the Board had no jurisdiction ought

to prevail. That contention, the Chief Justice said, was not, in

his opinion, well-founded. The Board, in making the order,

was acting under sec. 238, and upon its own motion.

Upon the appellants undertaking to proceed without delay to

,determine the compensation to be paid to the respondent in respect

of the injurious affection of his property by the closing up of part

of the highway and for any injury he may have sustained by the

elevation of.the tracks, so far as that is a matter for which, under

the Railway Act, he, is entitled to be compensated, the appeal

should be allowed and the action'be dismlissed, and the parties

should be left to bear their own costs of the action and appeal
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