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Lst; she thouglit it just to give it away from lier husband
nd the, Judfge, without any warrantable evîdence, gives it to
lie hushand and frustrate-s the wife's last wvil1....

{Reereeeto Barry v. Butlin (1838), 2 Moore P.C. 480.
Ourt. 6:37; Fulton v. Andrew (1875), LAI. 7 ll.L. 448; Connl
Connell (1906), 37 S.C.R,. 404, 408; Tyrreli v. Painton, 184
~151, 159; Farrelly v. (2orrigan, 118991 A.C. 563, 569; Shiiaa

'1urn Kundu v. Khettromoni Dasi (1899), L.R. 27 Ind. App.
0; Bur Singh v. lTttami Singli (1910), L.R. 38 Imd. App. 13.1

There, îs no such rule of law as that, in case of substaiitial
eneflt to lire party drawing the wiII or procuring it to bie drawn,
;ie esseýntial that the testator should have an independent

31icitor or other Adviser. It may lIe epdetto take this pr-
autiun, ats it wil 'iii1facitte prouf, but it is not a sine qua non.
ri sorti( cases it mnay appear that without such advice being
vailab)le thie will oannot stand; in others, sucli as this, that is
ot n(eedfuL. The woman herseif lias furnislied evidence te,
xplain lier eonduct; and, if that were flot enougli, shle had
cojr-se o, lier friend Mr. Wat.kins, and she reviewed the whole
ituation two years after and during the incipienit stage, of lier
ist illness, and confirmed what had been donc.

Ilavingl, as 1 think, fulfilled the requirements of the two miles
ientioned, the onus is cast upon the husband to prove a lack of
-stainentary eapaeity and a presenee of undue influence, but
lerein there is signal failure.

In Barry v. Butlin, tlie will prepared by the solicitor of
ic deeeased, under whieh lie took a considerable benefit, one-
uirthi of the estate (the only son heing oeluded), was uphe(ld,

iougli thetetao was of weakcpct and was 76 years
r age. It is ai ca.se in many respets like this, as tetheetrn-
Lent of' the reaRtiîves anid the grounids whereon that arose, and
i mhat vasev no independent solicitor was eiuploy cd.

The w1i, '1o doubt, deceîvt-d and hoodvink(d( the liusband
nd gave him to, understand that she had imade, a will in his
ivour which liad flot been revoked. On faith of this li ex-
ended mioneyý and labour and materiails in improving the devised
ad, and in fairness this sliould be mnade good te the liusband
rid paid out of the est4ute and bie eharged upon the land.

The parties probably can arrive ait a proper figure (wielh
iould lie on tlie liberal side) witliout the need of a referenee.

This is a case, moreover, in which tlie litigation lia heen
,casioned by the conduet of the wifé, and it îs fitting that aul
»ts o! hoth. parties, ineludîing appeal, sliould be praid out of
le estate.


