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mipany, the act dolue by the defendan't Jaritiani being out-
le thie 6cope of his employMnut and noL authorized by theni.

W. R1. Eiiddell, K.(;., for defeudauts tiie Grand Trunk R.
Co.

R. C. Clute, K.C., and E. G. Morris, for plainitifst.

Thie judgment of the Court (FALCUONBRIUGK, C.J.,
-REET, J., BRITTON, J.), was delivered by

STREET, J.-Defenidant Jarman was employed 1by defenid-
,tb the Grand Trunk IR. W. Co. te lower dte bars à-Àross thi
ghway as a train mas approaching, and te raise theni as
on as It had passed. This dutj carried wiih it that uf
Lrninig persons who were obstructinig the rai:sing or loweýriuig
the b)ars, and thereby preveutang hlmir froui ulsing tb.mil

r the purpose for which thoey were rcquired. The infanit
aintiff was obst.ructing the raising of the. bans. and dt-
tidarit Jarinan threw a inder at hinm, or in hisî directon,
d put out his eye. T1his was an aet for which the defend-
t company niight or might net ho anwerale. If tii.
Le were done out of mere mialice and i1-tcom>v and opnt
a boy, thie conmpauy would not b. nwrbe bti twr
ne for the purpose of warning hini to get off the bars w)
atte iltb asd hni scertitte -udb
swerable, althoughi the aet done was a tort: Bayl1eyv.
inchieEter R. W. Co.. L. R1. 7 C. P. 415; Seymour v. Gen
lod, 6 Il. &'~N. 359; Dyer v. Munday, t8 1 .Q. B. 42
chards v. West -Middlesex, 1,5 Q. k. 1). $0;col %. To-
rite R. W. Co., 25 A. R. 55.
Tiis distinction wus clesrly put before tiie jury by niy

Dther Aniglin) ini hi. charge. He said to them: - Nov what
,s thie obje-et with whbich Jarniaii thirew that cinder? If h.
rew it ini a moment of irritation-annoyed at the. boys h.ing
the gate-not for the purpose of gettiug theni away ' 0s that
could open thec gate, but simply to grsitify some spiteful

ffing of biis own against the boy@, then it wa not an act
ne in the connse of bis employrnient. and tii. raiway vcorn-
njy woiild not ho responsible for it. If, on the olther hand,
i bject waq net te bit the boY, but to attraet Ili. attention
d get him away frein the, gates so that they oould be opened,
a all probably corne te the conclusion that he did it inl 11v.
arse of hin einployment 'the opening of t1ii gate-u -ai f
a reach that conclusion. thon that mùeLs tile employers
ble for the act which the servant did.'
U[pon tuis charge the jury iouid for p1aintiff. ati they

ist be takeni te have founid, as tbey miglit poelo up4u


