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of Appeal. The facts were, that two mortgages were in existence
on certain propert3 and Wbiteley purchased the eqîîity without
notice of the second mortgage. fie then borrowed money from,
ore Farrar, to pay off the first mortgage, the intention being that
Farrar sbould stand in the place of the first mortgagcc, but the
solicitor, in or(ler to carry out thc transaction, took a reconvey-
ance to Whiteley fromn the first mortgagce and Wbiteley then gave
a irortgage to Farrffr to secure the advance. The Court of
Appeal beld that this mode of earrying out the transaction liad
the cifeet of clearing off the first mortgagc for the benefit of the
sccondl mortgagee, who tbcrchy becamc entitle(l to prioriiv over
Farrar, but their Lordsliips beld that the second mortgagee wvas
flot cntitled f0 priority claimed, because, owing to a comnmon
mîstake induced by the mortgagor in concealing flhc existence of
the second mortgagc, ftbe deeds 1,etwecn Whiteloy and Farrar
(lid not carry out the truc intention, whieh wvas that Farriar should
bave a first, mortgage out the properf v an(l fbat tbe documnents
could bave been rectified in thîs action to carry out tbc truc intent
of the partics if that relief liad been elaîmied: but that in such
circumstances ai court of eoiuitv could not, in favour of a mere
volunteer, enforce a rigbt based upon (leeds framed ura com-
mon rnistake and(, secon<lly, 1)ecause Farrar, having in equit y
acquircd flic priorif y of tbe. first mortgagee hy paying off bis
debt and ob)taîîiinig thle t1e(: h fi second mortgagee (0111( flot,
take advantage of flie wrolig of tbe nîortgagor, througl wloio
be claiîned to (leprive Farrar of that 1)riority.

CAN.ADA-LEGJSI-L.&TIVF AU'i-,itoitii()T F PROVINCIAL u.EGISIATuîîÏ,-
FisHîNoc IGUTS IN TII)AL, OP NAVIGABLE NO<)N-TID.XI milS-

IIAILWAY I3ELT- TEîîîuIroRIAî. WAT'rES.

AftOlCI-('flrCIl BX.v.t to?'ci-iie-(;,eral, Cim. (191-1) A.C. 153.
The judicial commit tee of f lie PrivY Coiincil (Lords Halane, L&XC,
Atkinson anîd 'Moult on) determîine t bat fisbin.g riglîts in the tidal,
or navig~able non-tialI rivers, wvît lin te icalwvay nbelt of the
Province of British ( olaîniia are îîot wiît Ion the legislative con-
trol of the Proivinceial Legislaturie, but, initier t1li 13.N.A. Acf,
ss. 91, 92, lot), are xvithlii the velusiveý (ont roi of t lie Domninion
Parliqiîncîit. Th'le tonti uiit ti, also ltr iitbat t he Provincial
Legisla+ure bas nîo autl -X( over rigbt so (ifisîiig iii thl( scaor arms
of the sea and estuairie, of rîi'ers Ilowing itito flic sea, and tbat,
tbe rigît, to fislî ii flie sea iloes uiot <lepend on any îiglbt of the
Crown in the subjacent lanid. Their lordsbinR also infîmate fliat
tlîe quîestion its hi flic riglits (if flic Crom-i i. the terrifoîy lying


