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Then my lord, it yeur lordship will
¥efer to Ne, 45 in the book, which is
marked J, A, McD. 236, Here is &
jetter written on tH®5th, January 1920
te the Trust hy Mr, H, D, Reid, in
which, in general terms, it is suggest-
#d that when certain things are done,
that the Reids are prepared to give
then an eption subjeot to prior sale,
and that letter is acknowledged by No.
8 J, A, McD, 238, a letter from the
Trust te H, D, Reld,

Now my lerd, the case set up in the
pleadings is—although in the plead-
ings they allege that this verbal agree-
ment was made in the months of De-
sember 1918 and January® 1920, ths
~ease which is set up in the evdence iz
that the actual agreement for the tem
per cent. commission was made prior
to December 23rd, 1919, because, if I
understand the evidence, it is thad the
letter of December 23rd, 1919 deait on-
ly with such matters as were not al-
ready decided upon. So I submit that
4he offer of an option on the project
“or the fixation of Nitrogen on the 5ih,
January, accepted by the letter of the
®1st, January, is another evidence
against the contention that this oral
agreement for commission was made
in December.

Then, my lord, on the 14th, January
1920, the option is given on the fish
shares—the shares in the fish Com-
pany; and the fish Company project is
brought to a successful conclusion
somewhere in April 1920, with the re-
sult that the Reids received the price
mentioned in the option, and the Trust
received whatever monies or shares
over and above the Reids” option price
that were payable by the purchasers;
and these shares and this money, did
not amount to ten per cent, of what
Reid received. They amounted to
much more tban 10% of*what Reid re-
ceived, and the method of remunera-
tion was not calculated on that basis,
or on a percentage basis at all.

Then my lord, we come down to
April 1920, when the negotiations with
Lord Rothermere in connection with
the Gander began to materialise, and
my lord I begin with reference to that
: telegram in Velume 2, No. 636, marked
J. A. McD. 23, sent by Reid to Camer-
got on the 22nd. April 1920, which is:

“Directors suggest fivte per cent
“commission to yvour Gander Rother-
“mere negotiations, Do your con-
“eur.” 3

I must confess
that from the time that I firs¢ became

acquainted with this correspondence,
1 repeatedly sought for some expiana-

tion as to how this telegram originat--

ed. It seems io have been launched
suddenly without anything preceeding
it, and it is not until this morning that
a solution has been afforded us, when
Mr. Thomson in the box 8iaied
that the discussion which led to ths2
sending of this telegram, resulted
from some message from the Trust.

MR. EMERSON—He did not say that
as a matter of fact. Iic sald he
tRought it did.

MR. HOWLEY—Very well, we will
take it that way. Mr. Thomson
thought that that telegram resulted
from a discussion which had beea
brought about by the receipt of a tale-
gram from the Trust; and if there was
an existing oral agrecment to pay ten
per cent. commission, what was the
necessity for the Trust sending a teie-
gram about the maiter, what was the
necessity for a discussion? What was
the object, or the purpose, or the use
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of the Reids sending a message sug-
gestisg a 5% commission?

In answer Reids message on the
24th, April, mes back 639, J. A.
MecD. 24: ‘

“Rothermer® ceal. Trust has al-
“ways been led to believe usual ten
“per cent commission payable unless
“increased or decreased for some Spec-~
“ific reason. Cable sent Thomson om
“matter.” :

The answer that comes back does
not make any reference to the alleged
pre-existing oral agreement, or any
agreement. “Trust had always been
led to believe usual ten per cent. com-
mission payable.” And my lord, there
is a letter here in"Volume. I think it
is No. 67. This is W. H. G. 16, and in
;hat, in the last paragraph on the bot-
tom of the page, we have the expres-
sion:

“Over and above the usutl percert-
“age for the Trust.”

Now then, to what does that refer?
To what does the expression in J. A.
McD. 24. “Trust has always been led
to believe usual ten per cent commis-
sion payable”, refer? Why this siwil-
ar language refer to? I submit that it
refers to the commission as defined in
the message from MacDonald to
Thomson, which went in evidence this
morning.

If I refer once more to that 639, J. A.
McD. 24, at the end of that message we
see:

“Cable sent Themson on matter,”
and in 643, which is J. A. McD. 29, and
purports to be 2Minutes of Meetinz of
the Plaintiff’'s Directors held on' the
28th, April 1920, it is stated: They set
forth in the exact lamguage of the
cable the message that was sent to Mr,
H. D. Reid on the 24th, April, and then
they go on to say that Mr. H. B. Thom-
son was also sent a cable to the same
effect. Now Mr. Thomson stated to my
learned friend this morning that this
must have been the cable he refers to
when he said that he thought that the
discussion Which led to the sending of a
message about the five per cent. com~
mission emanated from a cable from
the Trust; but that could nof be, be-
cause the message offering the five per
cent. commission was sent on the 22nd,
April, and this message was not sent
until the 25th.; so that is Mr. Thomson
thought that there was a cable from
the Trust about the matter, then there
must have been another teleiram on
or prior to the 22nd, April.

Now my lord, according to the min-
ute, J. A. McD. 29 the Trust cabled to
H. D. Reld on’ the 24th, April to the
effct that the Trust had always been
led to Delisve that the usual ten per
cent. commission would be paid unless

creased or decreased for some spec-
ific reason; and that Mr. Thomson had
been sent a eable to the same effect;
and here is the cable to H. B."Thom-
son:

“Cannot understand cables re com-
“missions.”

The first point

tazt I would like to draw your atten-
tion to is this—that so far as we are
aware thers has only been one cable

-m.tommtwunumuom

me

they say: “Cannot |a
re commission,” I|does
submit, that we are forced to the con-
olusion that the¥e must have been at
least one other cable sent to the Trust
by somebody with reference to this
question of commission. Then tho
message goes on:

“Trust composed important busi-
“ness men who know ten per cent. can
“be asked.on any such transaection.”

Now my lord, is that language ‘con-
sistent—can it be reconciled at all

}with the position that the Trust at the

time when they sent that message
were working under ap oral agree-
ment to pay ten per cent, commission?

MR. EMERSON—I do not think you
should read that part without reading
the other part also. If you are deal-
ing with that part of it—.

MR. HOWLEY — Yon need aot
worry. I do not intend to omit one
word of this message. There, my lord,
is apparently the answer of the Trust,
or at least possibly my definition f{s
not correct; when I say answer, per-
haps it is an answer or perhaps it is a
direction to Thomson. Anyhow there
is the position. Having received
Reids’ cable which says: “Directors
suggest five per cent commission to
you” and apparently having received
one or more other cables from some-
body or other, they comé& back with
that: “Trust composed important
business men who know ten per cent.
can be asked for on any such transac-
tion,” and this is the message which
is the same as the message sent to Mr.
Reid. I submit that'under these cir-
cumstances the expression “usual ten

the commission which important busi-
ness men. Such as theSe who compos-
ed the Trust, knew that they could ack
on such 'a transaction; and certainly
by no stretch of the imagination can
we reconcile the language of the mes-
sage by which they attempt to justify
the ten per cent. commission, with the
idea of an already existing agreement
to pay ten per cent.

Then the cable goes on to say:

“Cable Reid this sense” but they did
not cable Reid this sense. They cabl-
ed Reid that the Trust had always-
been led to believe that the usual ten
per cent. commission was payable,

“Cable Reid this sense urging pro-
“tection Trust.”

There is nothing in the message to
Reid suggesting protection of the
Trust:

“In view of future business reducing
“commission to Trust without giving
“substantial reason. will prove  bad |
“policy.” “So far as Greenwood, you
“and myself are concerned, we of
“course share in three equal paris all
“monies received from Newfoundland
“business either -through Trust or
“other channels.”

Thaf is the message
which Major MacDonald sent to Mr.
Thomson on the 25th, April 1920. I
have no comment to make on the lat-
ter part of it at this stage. I think it
speaks for itself, \

Then I submit that here is a con-
tinuous succession of letter and cor-
respondence and conduct we not alone
have nothing to substantiate or corro-
borate the story that the ten per cent.
oral agreement was made in December
1919, but we bave a multitude of
things which go to refute it; and take
into regard all these things, and there
are one or two others that I would
like to refer to before I sum up on
this point; and those are:. Your Lord-
ship will rememper the position on the
14th, August 1920, when the famous
minute of the Reid Nfid. Company, to
which so much reference has been
made, was passeéd; we had a variety of
versions of what happened on that
day.

We have had from Major MacDonald
and from Mr. Thomson a statement
that is blankly contradicted by Mr.
Conroy in his evidence; but with re-
ference to the stery of Thomson and
MacDonald, I would ask your lordship,
if we had nothing else to substantiate
our position, I think it would be suf-
ficient—I would ask your lordship to
take this into consideration.

Major MacDonald and Mr. 'I'hom-
son went into the Box, and they were
examined at length by my learned
friend in his wusual brilliant and
thorough manner, and it is' not until
after the story has been told by Mr.
Conrcy, that they are recalled to tell
a story almost identical in language,
which\if known to them and if known

never have heen omitted.

per cent commission” must refer to/

to their counsel at the time, should

M& HOWL!!Y—-Bnt Mr 'rhonm
remembers the story exactly as mm
MacDonald does,

MR. EMERSON—No he does not. Ho
tells a different story.

MR. HOWLEY—S0 much the worse
for you. I thought that I had to deal
with & story which was sworn to by
both, but it does not appear to be so,

MR, EMERSON—You are insinuat-
ing that the story was made up by
MacDonald, Thomson and myself siuce
Mr. Conroy went into the box——, -

MR. HOWLEY—I am not. I do not
believe that if any such scheme was
contemplated by any client or that my
learned friend would lend himself to
it for a wmoment. My opinfon of him,
I think, differs from his opinion of e
in that respect.

But the position under t.he

minute of August 14th,

speaks for itself. In that minuto.
which is No. 109, H.B.T. 65. on the n-
cond page, dealing.with the mornlu
mee‘tlng. it is minut

“The Board. then proceeded to Adis-
“cuss several questions relating to the
“proposed sale of certain properties
“through the Trust, and Mr, Thomson
“and Major J. A. MacDonald were pré-
“sent by invitation to answer any
questions that might be put by the
Board”

and at the afternoon session, on the
next page:

“The remuneration to be plid to the
“Trust in connection with the- various
“properties was discussed.”

There does not appear to be any
mention that when this remuneration
of the Trust came up for considera-
tion that there was any reference by
anybody to a pre-existing oral agree-
ment for commission; in fact, Mr.
Conroy distinctly told us that up to
this time and during this time he had
never heard of such an agreement;
and that again, I submit, my lord, is
evidence againgt the existence of such
an agreement.

Then my lord, if we go back to No.
57, W. H. G. 12; this is a letter from
Mr. Greenwood to Mr. H. D. Reid,
written in the 16th, February 1920
from London:

“Dear Mr. Reid:

“As arranged, your brother R. G.
“conferring with us went into the
“question of the arrangements to be
“made between you and him, the Trust
“and ourselves, The only point for
“discussion was the payment towards
“management expenses in establishing
“the Trust, and handling your inter-
“ests and the period of time for such
“payments. The option you have on
“the shares of the Trust as arranged
“in Montreal.” .

Now, my lord, is it not an extraor-
dinary thing that the two matters to
which reference is made are the two
matters which according to the cor-
respondence and our story, are “the
matters that were discussed in Mon-
treal, and settled upon-—settled upor
with the exception of the period over
which the £1,000 was to be distribut-
ed, and there Mr. Greenwood writes to
say that the only point for discussion
was the payment towards management
expenses in establishing the Trust and
handling your interests; and the period
of time for such payments. And he
says that the dption on the shares is
as arranged in Montreal, There is no

I

|

“John’s Tramway Co.

4 Mr. Reid gn Major MacDonald's visit

1 it was decided by Mr. H. D. Reid that

{ing monetary or other consideration

'l"he use of mfenor soap wﬂl damaga yoﬁr olothes‘ w
and increase your work.

Rubbmg or scrubbing thhbut any soap will take aw
: usmg inferior soap you can do better, but you can .
“using pure Sunlight Soap. .

se Sunlight S

Made by Lever Brothers, Soapmakers to HIS Ma]esty

fuly7,31,e0d

reference to the 10 per cent. com-
mission either rémaining over for dis-
cussion, or having heen arranged in
Montreal—none whatever.,

Then, my lord, is there not a fur-
ther convincing proof that the story
of the Plaintiffs as regards the ten per
cent. commission agreement has not‘
been %sustained. They have not pro-
duced to us a single report, or minute
of the Trust, or anything of that kind,
whereby this oral agreement was
made a matter of record. If your
lordship will go through the whole of
this story as it appears in this printed
volume you will find that on every
occasion on which any matter involv-

to the Trust is to be dealt with, a most
particular and exact minute is made;
and here is this agreement which is
setup as the basis of the whole claim
and we having nothing but the belated
word of Mr. Thomson and the indefi-
niteness of Major MacDonald to sus-
tain it, and everything, I submit, to
show that it is not correct. 3
Then, my iord, there is just

One Other Point.

If your lordship will turn to No. 111,
J.A.MacD. 8—Minutes of Meeting of
the Plaintiff’s Compahy directors held
on the 1st September, 1920. Present
Major MacDonald and W. H. Green-
wood. This meeting was held after
Major MacDonald had returned to Eng-
land, having participated in the con-
ferences that led to the Minute of
August 14th, 1920; and apparently he
comes before this meeting to make his

report as to what had transpired dur-
ing his visit to Newfoundland. In that |
Minute it is said that Major MacDon- :
ald left London on July 21st, 1920, and :
arrived in St. John’s on August 5th,'
And then it says that the chief
H D

etc.
questions taken up with Mr.'
Reid were:

“1y Gander Pulp areas and their sale
“to Rothermere, or a mortgage on the
“property for £60,000, the amount|
“still- owing on the property.

“2. The sale development of the
“Humber prope‘r?; to M?. Blackstad
“and his zssociates.

“2 The policy to be adopted for the
“sale of the other lamds Ccontaining
‘inineral deposits.

“4 The fish claim.

“5. Electric Power Plant and St.

“g. The paymeni to the Trust ~n

“commission or otherwise for services
“in connection with the development
“and sale of these properties.”

That was one of the questions—one
of the chief questions taken up with

to Newfoundland in August 1920, and
1 ask your lordship is that consistent
with the idea of an already settled
and existing agreement to pay & ten
per cent. commission, as alleged in
paragraph 2 of the Statement of
Claim; that one of the chief questions
that is taken up with Mr. H. D. Reid
in August 1920 was the payment of the
Trust by commission or otherwise for
services in connection with the de-
velopment and sale of these proper-
ties. Then he goes on to say that
‘after discussing the above maitters
with the gentlemen mentioned above,

a Board meeting of the Reid New-
foundland Company would be called-
and the agreement come to in each
instance concernng the matters under
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mally minuted and a copy of such min-

’lexed. 1 submit that if such an agree=

ute handed to the "Trust for their in- ) ment existed, the borrowing by the

formation and guidance.”

Then Follows the Minute of Aug. 1920. s

Jobn’s Light and Power Compa
which was contemplated would ha

Now I submit that heére again {s'a conie within its terms; and if that be
poait!dn where the facts as they ap- , rowing had been carried out it cou
pear from the Plaintiffs’ own story be ciaimed by virtue of that oral agr
cannot be reconciled with the allega- ment that the Plaintiff Company

tion that an oral agreement about a ;entltlod to a ten per cent. commissio
ten per cent. commission was made in  on it; but it is admitted by the Plain-3}

tiffs right down to Noyember 1921 tha
RS i S

December 1919,

Now there is one other point in con-
nection with the argument on the oral
agreement, and thatis—-if I might re-;
fer once more to the language of thel!
plea—“that so far as regarded ser- |
vices rendered in comnection with!
sales or other dealings in respect of
which the Reid Co. or its subsidiary
companies should receive moneys,
shares, or other securities or rights,

such remuneration should be ten per

cent. of the amounts received.” -

Let us now take the case of the St.
John’s Light and Power Company. It
is true that a sale of the St. John's
Light and Power Company was ndt
contemplated, but a borrowing, a loan,
in conpection with these propertiss
was discussed and partly dealt with,

immediate consideration would be for-

CY anGi:“R—Fb‘liﬁ““_

and under the oral agreement as al-
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