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The judgment of the Court was delivered hy M
(XJ.O.:- A perusal of the notes of evidence bas
me that there was no evidence whatever te, warrant the
of the jury as to contributory negligence; and that the
upon the other issues preponderated in faveur of the p

If it were not for the flndings as to contributory nei
I do not think that, according to the well-establî8hed n
setting aside verdicts of juries, the Divisional Court wol
been warranted in setting aside the findîngs of the jury
It is truc that ... their findings as to contribuatoi
gence were flot necessary to the sueccess of the defendant.
If as to soute of the issues the proper conclusion is that
did nlot discharge their judîcial duty, but must have
flucnced by some improper consideratiou, the defendani
reason to complain if the conclusion is reached that t
vice aff&ted the other findings....

It is, in my opinion, of the utmost importance that
to which I have referred as to sctting aside verdicts c
should nlot be departed from. Departure fromt it reults ii
more uncertainty to thc. proverbial uncertainty of li
generally resuits in losa rather than benefit to the party i
favour the mile is relaxed, and always adds to, the cost
litigation.

I do not think that the direction that the new trial
had before a Judge without a jury ought to have been n~
jury is an eminently proper tribunal for the trial of the
that are in issue betwecn the parties, and I cannot beli
a fair trial cannot be had by a county of Carleton pet
and it is 'to be borne in mind, also, that, if the plaintiffi
desire to have the case again tried by a petit jury, it
to them to have a speeial jury summoned.

I would, therefore, vary the order of the DivisionE
by striking out the direction as to the mode of trial, an
in other respects afllrmn it and dismias the appeal, ami
make no order 'as to the cos of the appeal.
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