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thlero entittes the plaîîîhi~fls Io speedy execution. 1 do nt
perceive that il deprives tie ddèfndant, of auy rihýhts lie hh
Otherwise have exerukwil, and beeîns quite wîîiîin ia spirit,
true intent, and lleatiîug of Ille stalei.

Tite papers filed (Io nut show tha thei juilge'b returtis wvere
infoinial or iii aiy ailier respect lîlproper, or iiai tIhev Ivere
not relurîîed nd fileil in UIl r~-~îie bî:fore or' aithUi
imîe of the en:ry of thie îdltgîaleîil. «*toî- optuon .pua
opon Ille main objectionî dleermîas illaîù t il ece arv
that tliev shoulti lave reîilicied thuro.i' daiys before tIte
Pl ilitifis ncled thleremi by Ceuîîekri h»~ni. Iaving oh-

SJ., andi lIICî~IS»tD, J., coiicurrcd.>
Riîlle diwarged.

1 13nifl bit), a a-tgerte ote ra... v. r 0 h, e11r

1>11e, Ded Ille )e :. , 4 ta . t i , sicti.j> a %%.es f*~ iV$ 4ýî! Ile
IrMCk, urt faiiiii am'vt, Lukui.

At the tild. c te i auI c td Ill e,îIter nvi Ill tra. a. srove.t Ihâ ie,.
s±î i~te Gi c hafIly t..îvi.1,. h.. :e.'dcol. w licgil il terî l e ,

«wýîlI jar).c lai titi: i*etl . ia u,, 9lIii r.îu .I tk. a...1i, -*Idil t . us,,ý

the grouItuui u %t foa uc, the juiir. vil, goî'su~.l dco.ini.i îsxIr
Illerc ivas liucgt5clce oui ihe sui oi U cîî r u"îI.

tl I . C. C. 1'. R<p. .î3

CAs.-Dciraloî sile~ fatdefeolaîîîs ieepnrso
of a rîwyiii Upper Cîada for carryiîîg of îaeer.&.
and received plaiîîtiff as -t ý cî~r ecarried l'or rt!watrtl
from Windsor Io 1-ar alls z mia il becaiîi uhf.nîdanisl
duty ta use (tue diIîgdiîvce; yet dfîant rec-aidsng, &C.,
diii noi use due cari,, &c., bill coîdîîciei ltheiosclves Si case-
Icssly and inipropert). in thal belialf thiu by rciassa iercaï.
and liupîoper coduct of UIl defendants by tlîeir 5ev Ille ii
railway car ini~hc iiîilw'' uh asl~e \Vas tlrotwmî
off the track., and thercby htib riglit arin brokusi, &c.

Second cerntcharges, defuntlazis as comin ecarrice for
revrard, &c.

Ple-as-Ist. Nol guilty Io the whole.
,2nd. Te first ceuttt-iD:t tiet reccive platintitf as a passetnger.
3rd. Titue second count-Did not receive p!;iaiia'ffas a pas-

gefigef.
,A the trial il ivas admilîed thnt in June kai the plaiwff

was conWe3'ed ini dpfendants' cars as sî-ated ; tiat when lieur
Chathant the axle of the tender car broke, anîd -uîch tender.
as irell as the car in vrhich the plaintiff was, %vas ilîrotrit off
the track, whYlereby plaititiffPs arrn %vas brolcen, &c. llie

plitfgave ne furthey pioofof neglienc i i eedn

on the defence the defendants' coutisci cuiled the cîlgfineer,
who Lad been on UIl defendainîs' road as englue driver fim
the firsi, and who had charge of the locomotive etigine on the
day the tender broke dowo. lie -taied thlîn vihen they left
Windsor ho liai examined tie engtgze and tender, thtat notlttng
vrent %çronz tIith. the etîgine ;, th.îî lie aa exunîiied ai Chat-
ham tr id a half miles from Ille place îvhcre ~ieaccidenît
lferds bapperd; that lie examinced the axle tftrv-ar<ls
and found ne lawv in it ; that t ànas; a nen' break ragt
througrh, just inside tho \w6heel, and could net accounit for the
aecident ithat it was the proper size, :and lie îhotight of

-wrought nron, tblougli il inight bc a bail kind of il, anîif that ut
had béen running for sorti ime and constanly in tise for two
months, and hoe had nie renson le think anything wvrong' that
they wete net geing more tian filicen miles an heur aithUi
sime, on a smoelh rond; that lio cxamineil as usual, san'

noc crack' in il, and could sec perfeci>' %veil that part of the
axle, and for all lie know it wvas all ri,-hitrhen lie looked.
That il (tîe engine nnd tender) was biffl i ntll1ncheeýter, in

tio stale of Newv York: that Iller$ %vas mohillg more ba~n
uscul iii thc tesider, ner more titan a usual train.

'Jlic icarned Chief Justice, whlo tried the cause, tolil Ili@
juiry tit defeîidante could eîîly be hield fiable in case of neg-
lignoce: iliat the uxlecbeko th)re% it oun Ie defendants tu
shnw tisat dite carc xvas taizen me have proper carrnages, andl
ta erau frein tilige te lign1e that ail n'as souid ; and that

wltyec te s'IV whcmhcer tlîey filant atly %vaut of skill or
care miiti s occasiomu, or that the iroou %vas of had quality, and

'l'iue p)l.timiff's cixuîlsufl Objecleul tisal Itere should have
betŽu evide.ice -'iveti cf the- sum'icieîîey of tlie axle-irce, and

Cltie- t',smie l-fi te Ille jury fIe eviticnce of tie elugineer as
:>plyîug in tItobe points, el'scrviug fial lhe conild nct cay ht

n'vas noe vîde-lue, or tin cîlter or betier evidelice eonide Or
bhottii, as a niâaterr of k-gai ne'.Sssily, have bccn given.

?û,,for piuîifil, iîcdcause, anîd couîtended tiai th*
%ciie vnazs piiâ fai creidence of tiegligocuce, ànd; was

îlot subuttd : uit o»Ilv une \vîoe.s n'as callid who did not
î>ov y» ads.qgmaîe cautsc e bai-cont fjr h i jr eox
cieîly %viiî tire ibýczice cf aîît' .egligprice or blarneable

il eiufficcîucv of Ille îo:uke OuI deeilns part. Ife cited
t;rote v. T'ite Chiester anîd 1l-lclylead Raîhivay Ce., 2 Ex. lR.

251 - ChiriaiIe v. Griggs, 2 Camp, St: Carpue v. Tie Londan
! Bt(Ilriglitoii flailn'7y Co., .5 Q. B1. 747 , Ctirtis nd liffo v.

D,îkae.2 B. & Adel. 169; Grieve v. TheOntario Steam-
b.:îCo., 4 U. C. C. P. Tt. 3s7. Tlhab il was k-fi te ihe jury

as a qîuesituî for ilit.-r ileciaîoii %vli Observations favourablo
tu fIe deeduuaî iley z-hould abide by the result.

Gait, ini reply, urged sîrîîi ht ne culpabiiy %vas justly
iuiîpuîable le tueý (dikndatits ; itt te holîl theln liable is Io

dlei-lace ieunt fiable as cf course, for every acc.ideuîîal break--
age cf aiiy part of fîcuir N-orks, ~vaee aeor prcen-u!iozos

ic uuy have used, or lhowver apparcully scure and st.ql-
cirliît; ihlai Ille rule of fa%' n'a:s correeîly laid down by.Aldîrr-
zwil, J., in Sharp v. Grect, 9 Iliîsg. *f7 ; andi if appîleil ta the
lactta iii tîls case, the defeuidanis weie entilled te a il 'zw trial
-Witte v. Hague, 2 1). & Rl. 33,

Mà.c.%vî.Av, C. J.-I cauoneay say that, according te the
vicîv t-xprcie(d b3- une iii tic case of' Grieve v. Tite Ontario
Steamboat Coînpaîîy, and refcrring Ite wcaes mnieaioned ini
disposing of th-it case a fen' terms iago, 1thinuk the present
formel a ques.tionî fer the jury; thatin luIle absence eof arîy
explanaîloos -,alisfactorily accouoting for the accident, but
%vilh a chr0faveurable Io the defendaîîîs, the jury wvere not

saditsfîcd it n'as a pore accident cnIailing lie liabifity on the
r defendiani, but feit Itle moer samisfauemery- conclusionu to be that
thecre n'as lieghigenc' Ott their part in relation ltile promises;
%vllecîher as in regard et' iosofficient Materials, werkmra2î.:iP,
%vautt of vigilance, oi'erloadirta, misnîanagement, or howv
Otherwise net beiiîg expressedl by ihem.« 'The accident hav-

i»ng lappecd uîaccoulimably and il ihîout any fproxirnate or
ztciîve, cause te ai-cout for it, constittîîitig as i l cases say
somne evidence of uîgiecit rc-51ed trif i the defendants te
c'iplaitî and recciietle nt <vtts perfect innocence on their parts;
aiid ltaisg faîilcd Io do tits tu Ic situsfacmîon of the jury, 1
do îlot scC soffhict ground fer sendîng the case ta a second
trial vvlteiifte saine evidence and ne more might bD agaiin
submilied Io another jury. If a jury must decide on this
e'.itence, i caninot say there îs net evidence for their con-
sidi-rationi; 1 tlîinhk il was for themn tu decide on i evidence,
and du îlot ec any reasen fer dîsiurbîi., their decision. That
the axlc broke wvithout aîîy sodden cause or emergency that
,xe sec, anîd thaithUi plainîifT was seriously iinjoreàinî cotise-
qtience> are ttndîlsputed facis;, ana the jury have cerne te the
conclusion that the evidence did not exencrate the defendants
fem. blame- Tho rule will therefore be di>chargedl.

Rille dis*charg"'l.
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