
VERSON v. B. BIGL#Y MANUIFACTURING 'O.

le jury found, iinsr Io question-, -ýu1omi1t1d t'O thlli:

lat the letter of the 271:4 September oainclling the ordeýr

iot posfedl; (2) that, this letter was, niot reeived by tho

Âff; aiid (3) that the sand Nvàs shiipped 'within a reasonablc

after the., tinw agreed upou aiid thkat 11w ean1 was No. 2
iing sand."'
tue plaintiff's elaini was for s,19.1 1 price of the sand anid S$202
for delmurrage.
lue jury as:se-ýs(ed the damnages at I4.5<J. but lîow that suu'

ULmVed tut il was ilipo-)ýSsible to Say.
was argucd for tlw defenidants that he w:us no acceptance

e order as to the ýsecond car-load, and therefore no binding

-act as to if, andl that, as the car-load was flot shipped uintil

siter tlue 1sf October, tlie defendants ivere justied in re-

g to aceepf.
'le dfnanswere entitled to succecd upo)n tlie second

tud. It was clearly fthe duty of fthe plaintiff to have made fthe

nent by ftue 1st October, and there was no warrant for im-

zig into fthe transaction fhe, question as f0 reýasonable time

h was, ,iiiiiittedg ta the jury. In order thathle should suecceu
is incumibenit upon Che plaintiff to prove thaf ahiment had

maude ini accordance with the fernas of fh ceontraet. he

itiff wss flot Mi a position to do that, and so luis action failed

should hiave been dismissed. Sec White v. (Grer (1916),
,I,.R. 306. tut pp. 316 et seq.

r'he appeal should bie allowed and fthe action dimiised with

i. There should bce no cosfs of fthc appeal to cither party.

y were bofli responsbilc for thec trial Judge treating ftue case,

ne. ini wlich fic plaintif %vas entitled Vo a reasonah4i)e tinrte

r the 18f October to make tii shiprant.

App<ill uillowe'd.


