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thrown into cold water, and was obliged to remain for some
hours in his wet clothes. He says he has suffered {rom the
shock and from rheumatism. I do not think we can inter-
fere as to the amount of damages ($200).

Appeal dismissed with costs.

Brrrrox, J., gave reasons in writing for the same conclu-
sicn.

AprrinL 18TH, 1903.
DIVISIONAL COURT.
BERRY v. DAYS.

Covenant— Restraint of Trade—Breach — Injunction—Damages —
Waiver—Assignment of Covenant.

Appeal by defendant from judgment of MacManoN, J. (1
0.W.R. 909), in favorof plaintiffsin action torecover damages
for breach of a covenant by defendant not to enter into bus-
iness as a druggist, and not to open a third or further drug-
store in the village of Lucknow, and for an injunction. The
trial Judge granted an injunction and directed a reference to
assess damages. Defendant was selling out to plaintiff Berry
one of the only two drug-stores in Lucknow; it was consid-
ered necessary that he should not for five years either open
a new drug-store, or go into business with the other existing
one. After five years he might go into business with the
other existing one, or buy it out, but he must not for a fur-
ther period of five years open anew one, so as to increase the
competition in Lucknow. There were, therefore, for the first
five years two concurrent covenants, one of which continued
beyond the five years for a further period of five years.

J. A. Paterson, K.C., for defendant.

W. Proudfoot, K.C., for plaintiffs.

Tuae Court (FALCONBRIDGE, C.J., STREET, J., BRITTON, J.)
held that the assent of plaintiff Berry to defendant’s carry-
ing on the original business with Berry’s son during the flrst
five years did not affect the covenant not to open a third
business in Lucknow. The covenant is separable into two
parts, and one part may survive the other. A covenant such
as this is assignable, and the right to enforee it does not ter-
minate by reason of plaintiff having gone out of business
himself : Hitehcock v. Coker, 6 C.B. 438; Elves v. Crofts, 10
C. B. 241; Jacoby v. Whitmore, 49 L. T 835. Judgment to
stand, and defendant to be restrained from opening, carrying
on, or having part in a further business in Lucknow during
the period of ten years from 21st September, 1900. No re-
ference as to damages. Defendant to pay costs of action
and appeal.




