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xnortgagee would flot in this case have been roquired jto wlaie
the mortgagor a party: sec Kinnaird Y. Trollope, 39 Ch- f
636, 642.

I)eclaration w-fil be that the purchaser's objection is invaid

MABEE, J. OCTOIIER -Tn, 190G$.

TRIAL.

CANADIAN PACIFIC IR. W. CO. v. CITY 0F T0RO-NTQo-

Railua-I>-rolection of ýPublic ai Ilihway<'oinsjaq
anid Watcrnen, - Liabilily of Muiiall rdéra of
li'aili)ay (h>miniltee of Priry ('ouvcdil ndJord of Ri$i
may 'omrnissianers-Acqiescence.

Action to recover f rom defendants $,~.I e»
the proportion. that it wa.s alloge I dufeiim.t., were hale n

pay towvards the miaintenance of gatus, ecof certain ty
structs crojsse'd by plaintffTs Iune of riwv

Angus MacMurchy, for plaintifrs.

J. S. Fullerton, K. C., for defendants,

M A i i 'i-, J. :-The liability arisesý undelr ordetrs or 111,
Railwayý Comimitte of the Privy Counci 1, dated Stilauay
j8al,. and lGth December, 1893, bothi ofwhh
miade rules of C-ouiirt on 28t1i Februarv , 189i5 1 Plit if pr 11r'
vided the gates and1 watchmen as ordfereil, and ren,1doroe 1dqL
fendantsý from time to lime proper aucunts of the enýi--j
<-(o)nectcd wilt theýir compliance wvithi these ordur, andit djt
fendawts paid thecir shiare eaeh year, Pursuanlt to- Ilt ord.ru,,Z
41mwn to 31st December, 1901, since which date thy lia%-,
paid notinig, ihu. aceouts we(re rullyrender&j

Pefenantsplead flhnt the streets ini question weorv high..
%vays prior to the c-onstruction of plainifs', unle o)f railwaýy;
that the Riilwa \ Committee had iio authiorityv or jr8it<,
to order <or direct defendants to pzs'y an portion of the eoist
of protec-tingý such crossings; andi that tbeso orders are uo(-.
binding uponi defendants. Tit is also pleaded that the 1sa
or cljauses or tho Railway Act purporting- to give the Oom-
'Mitte oe to make orders -11ch1 as, those in question. nrý.


