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THE Law oF TELEGRAPHS.

are evidenced by a written bond or are
Implied from the acts or situation of the
Parties. This is very fully expressed by
Appleton, J.,in Truev. International Tele-
graplh Company, reported in the “ Chicago
Legal News,” Vol. V. p. 170, where he
8ays : ¢ Indeed, the general liberty to con-
tract is the highest public policy.” This
Was acase in which Truehad employed the
telegraph company to send a despatch to
Parties in Baltimore. The blank on which
he telegram was written, boreon its margin
& notice stating that the amount of damages
to be recovered in case the message was
Bot properly sent should be forty-eight
ents, the price paid for the transmission
of the message. Upon the question raised
on this point, the Court said : “ Hereis a
contract. The consideration is sufficient.
t is entered into by parties competent to
Contract. There is no statute prohibiting.
t is a contract for the liquidation of dam-
ages, and if there is anything parties can
do without let or hindrance, it is to agree
In advance upon the measure of damages
%o be paid in case of a violated contract.
Whether the damages agreed upon be

rge or small, it is a matter for the con-
tracting parties, and for them alone. If
- they are satisfied with large or small dam-
ges, it matters not to any one else. If
telegraph companies can thus insert any
¢tondition they see fit into a contract, why
call them common carriers, or seek to
apply to them the rules of common car-
Yers? If they can make their liabilities
differ from those of common carriers in
One jinstance, they can make them so
differ in all instances, and a liability from
Which a party can relieve himself at plea-
8Sure is no liability at all.”

Another question upon which the

Main question is dependent, is whether
here exists between the contracting par-
ties the relation of bailor and bailee.
Chancellor Kent defines a bailment to be
“a delivery of goods in trust upon a con-

ct expressed or implied, that the trust
thal]l be duly executed, and the goods
Yeturned to the bailee as soon as the pur-
Pose of the bailment shall be answered.”

ere must be something of which the

ilee can take possession — something

gible and of value. What is a tele-
8raphic despatch? Is it matter? Noj;
for it may be sent a thousand miles in an
Wstant, “which is* impossible of any
- Waterial substance. The piece of paper

upon which the message is written is cer-
tainly ‘not the thing bailed ; for it never-
goes, and is merely a passive instrument
in the hands of the operator to execute
his delicate undertaking. The thing to be-
done, that is, the sending of the message,
is the subject of the contract and not the
piece of paper. In the case of Leonard
v. The New York, etc., Telegraph Co.,
Hunt, J., said: “He (the telegraph
operator) has no property intrusted to his
care ; he has nothing which he can steal
or which can be taken from him. There
is no subject of concealment or of con-
spiracy. He hasin his possession nothing
which, in its nature and of itself, is
valuable. It is an idea—a thought—a
sentiment, invisible, impalpable, not the
subject of sale or theft, and, as property,
quite destitute of value. ~He canuot
himself see, hear or feel the subject of his.
charge.”

That they are liable in damages for any
misfeasance or failure in the absence of
any conditions exonerating them, has
never been denied; but this liability
does not grow out of the public nature of
their employment, but because they have
undertaken something implying and
requiring a high degree of care and skill,
and because such care and skill may be
reasonably expectzd. The measure of
damages in these cases is laid down by
Earle, J., in the case just mentioned :
“ The difficulty is not so much in laying
down general rules as in applying them.
The cardinal rule undoubtedly is, that
the one party shall recover all the dam-
ages which have been occasioned by the
breach of the contract by the other party.

. - - « Itis not required that the parties must
" have contemplated the actual damages

which are to be allowed. But the dam-

" ages must be such as the parties may

|

fairly be supposed to have contemplated
when they made the contract.” The
same rule was observed with respect to
damages in the following cases: Steven-
son v. Montreal Teleg=aph Company, 16
Upper Canada Rep. 530 ; Kingham v.
Montreal Telegraph Company : Lans-
berger v. Magnetic Telegraph Company,
32 Barb. 530; Gilderslecve v. United
States Telegruph Company, Md. Court of
Appeals. .

It will be observed that these are
merely old principles applied to new
cases. This digression is made for the



