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,are evidenced by a written bond or are
ixplied fromn the acts or situation of the
Parties. This is very fully expressed by
Appleton, J., in True- v. InternaYtional Tele-
graph Gonbpany, reported in the " Chicago
Legal iNews," Vol. V. p. 170, 'vhere he
gays : 1'Jndeed, the general liberty to con-
tract is the highest public policy." This
was a case in which Truc had employed the
telegraph company to send a despatch to
parties in Baltimore. The blaiik on which
the telegramn was written, bore on its margin

notice stati ng that the amount of damages
to be recovered in case the message was
not properly sent should be forty-eight
efints, the price paid for the transmission
oDf the message. Upon the question raised
OTn this point, the Court said "Here is a
Contract. The consideration is sufficient.'
lIt is entered into by parties corupetent to
Contract. There 15 no0 statute prohibiting.
lIt is a contract for the liquidation of dam-
ages, and if tiiere is anything parties can
do without let or hindrance, it is to agyree
lri advance upon the ineasure of damag-es
to be paid in case of a violated contract.
'Whether the damages agreed upon be

large or small, it is a matter for the con-
tracting parties, and for themn alone. If
tbey are satisfied with large or small dam-
age's, it matters not to any one else. If
telegraph companies can thus insert any
Condition they see fit into a contract, why
cail them common carriers, or seek to
apply to themn the rules of common car-
riers î If they can make their liabilities
differ from those of common carriers in
CDite instance, they can make them. so
differ in ail instances, and a liability fromn
'Which a party eau relieve hirnself at plea-
blire 15 no0 liability at ail."

Another question upon which the'
Inain question is dependeîit, is whether
there exists betwueu. the contracting par-
tie the relation of bailor and baile.
ehancellor Ke nt definies a bailment to be

Ca delivery of goods in trust upon a con-
tract expressed or implied, that the trust
81hall be duly executed, and the goods
l'turned to the bailce as 50011 as the pur-
Pose of the bailment shail be answered."
,rhere mnst be something of which the
balee eau take possession - something
tangible and of value. What is a tele-
graphie despatch? IIs it matter I No;
!O1ý it May be sent a thousand miles. in an
ilitant, which is* impossible of any
I'aterial substance. The piece of paper

upon which the message is wrîtten is cer-
tainly «not the thing bailed; for it neyer-
groes, and is merely a passive instrument
in the hands of the operator to, execute
his delicate undertaking. The thing to, be-
done, that is, the sending of the message,
is the sabject of the contract and not the
piece of paper. lIn the case of Leonard
v. Thet Newt York, etc., Telegraph C'o.,
Hunt, J., said :"H1e (the telegraph
operator) has no property intrusted to his
care ; he bas nothing which he can steal
or whichl can be taken from him. There
is no0 subject of concealment or of con--
spiracy. Hie has in his possession nothing
which, in its nature and of itself, is
valuable. lIt is an idea-a thought-a
sentiment, invisible, impalpable, not the-
subject of sale or theft, and, as property,
quite destitute of value. 11e cannot
himself see, hear or feel the subject of his.
charge.''

That they are hiable in damages for any
misfeasance or failure in the absence of'
any conditions exonerating them, lias-
neyer been denied; but this liability
dops not grow ont of the public nature of
their employment, but becanse they have
undertaken something implying and

irequiring a higli degree of care and skill,
Iand because snch care anti skill may be
reasonably expectad. The rneasure of
dama-es in these cases is laid down by
Earle, J., in the case just mentioned:
" The difficnlty is not s0 mucli in layimg
down general rules as in applying them.
The cardinal ruie undoubtedly is, that
the one party shall recover ail the dam-
ages which have been occasioned by the
breacli of the contract by the other party.

lIt is not reqnired that the parties must'
have contemplated the actual damages,
which are to be allowed. But the dam-
agles inust be such as the parties may
fairly be sutpposed to have contemplated

1wheu they made the contract." Ther
saine rule was observed with respect to
damages in the foilowing cases : Steven-
80fl v. Montrt'al Teleg-aph Conlany, 16~
Uipper Canada Rep. 530 ; Kinghtarn v.
Montreal Telegrapih U3mîpanîy :Lans-
berger v. Magnetic Telegralph Comnpany,
32 Barb. 530; Uilder8/eeve v. Untited'
States Telegrap)h Compîlang, Md. Court of
Appeais.

lIt will be observed that these are
merely old principles applied to new
cases. This digression is made for the,


