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this historical account," said the vener-
able memiber of the Privy Coundil ; " and,
if their lordships were to pursue it into
details, it miglit not ho difficuit to show
how irregular the course has been, and
what anomalies, and even imperfections
perbaps, stili re.main. But they need not
do this ; it ie enough to say they cannot
accept the conclusion; wbat long usage
lias gradually established, however first

introduced, becomes law; and no Court,
nor any more this conimittee, bas j urisdic-
tion te alter it; but, on the samne princi-
ple, neither the one nor the other can, lu
the first istance, make, that to be law
which neither the Legislature nor usage
has made to ho so, however reasonable,
or expedient, or just, or in analogy with
the existing law it may seem to ho."

iRejecting many suggestions which pro-
sent themselves to our mind in favour of
new trials in felonies, and as many or
more opposed to an extension of the law
ln this direction, let us rather, as we have
heretoforo sougbt to do, cite authorities
on the subject. 0f àcarcely Iess weight
than a judicial opiniion is that expressed
by se able a m-riter on juris;prudence as
Sir J. Fitzjames Stephen, who fully con-
sidered the pre.s'iit subject at tho tiime of
the celebrated case of Thomas Smethurst,
of which hoe savy, with pointed truth :
"lThe trial at any time would have ex-
cited great public attention ; and, as it
took place in the latter part of August,
after Parliament bad risen, it excited a
degree of attention altogether unexam-
pled. The newspapers were filled with
letters upon the subject, and one or two
rapers constituted themselves amateur
champions of the convict, claiming opeily
the right of what they called popular in-
stinct to overrult, the verdict of the jury"O
(Il General view of the Criminal Law of
Englatud," p. 425). The charge was
murder by poison. There was reason to
tbink that the scientific evidence on two
important points wvas left in an unsatis-
factory condition at the trial. Sir George
Lewis, the then Secretary of State,
referred tbe whole inatter to the miost
ernint surgeon of the day-Sir Benja-
min Brodie-wbho stated bis opinion,
fouded by no mecans exclusively on medi-
cal or scientific resens, that ,there
was not absolu te prooî. of the convict's
guilt.' This opinion was submitted to
the Lord Chief Baron Pollock, who had

tried the case, and Smethurst received a
free pardon." Deerning this resuit un-
satisfactory for reasons given, Sir Fitz-
james Stephen attributes it to defects in
the law, and discusses what they are, and
how they may ho remedied. "Criminal
and civil procedure," hie says, "would be
placed on the samie footing by giving the
Superior Courts the right to hear motions
for new trials on the samie termis in crim-
mnal as in civil cases. There are several
strong reasons for not taking such a'course.
Important and true as it le that criminal
trials are thrown into the shape of private
litigations, it is equally true and import-
ant that they are in substance public in-
quiries. " 11e asserts that a higber de-
gree of evidence ie required to warrant a
verdict of guilty 'than (in general) to
warrant a verdict for the plaintiff, asks,
IlHow could a Court of law say in what
cases the jury ought to bave doubted 1"
and points out the "lessential distinction
between civil and criminal proceedinge,
strong as the outward resemblance ho-
tween tbema may be. The objeet of the
one is to give fair play to litigants in the
attack and defenice of their existing con-
dition. The object of the other is to as-
certain the truth. Granting new trials la
well adapted to secure the first object, but
bas no tendency to secure the second."
A more pçowerful argument, which we
think discloses the cause wby rfew trials
for felonies bave not been clamoured for
centuries ago, 18 that, Ilin criminal. cases,
the Crown is bound by an acquittai as
much as tlie prisonier by a conviction.
After a verdict of xîot guilty, a man
migbt leave the dock with impun)ity,
boasting openly of baving committed the
foulest murder. After a verdict of
guilty, hie migbt ho condemnied and ex-
ecutcd, tbough others migbt confess their
guilt and ho conidenined and executed on
that confess-ion. This shows that, if the
prisoner is to be allowed to niovo for a
new trial, the samie riglit ought, for the
sake of consistency, to ho given to the
prosecutor; but there would ho great ob-
jections to this. It would shock the sen-
timent which dictated tbe.maxim. non bis
in idem, and on wbich, by our own law,
the right to plead autrefois acquit is
founded. Considering the suspense anid
distress of mmnd whicha criminal proseCU-
tion causes, this sentiment is probably
rational, though the mile which la founded
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