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atcl3' adjoi.iing tenernent No. 122 King Street We'st. This sftiir-
way fex-te(nded frorn the sidewalk in front to, a landing on the
story ahove the grouifd floor. The othier baif of this means of
aceess w'as tipef the land of the adjoiriiîxg owner te thxe ûatt and
the whole was owned and used in eornnrnon by this owner and his
tenants and the plaintiff arid bis tenants, and wa.s the only iiieans
by whivh aeeess could be had by the plaintiff and his tenants
te tbe upper storey of bis building.

lleld., 1, The description of the interest of the plaintitf as a
leasehold interest imports that his interest is that of a lessee
iinder a leaiLe granted by fhe frec1xoldeýý, and it is setticui that
uinder in agreement te sell such an interest thxe puiim4lner is not
bounid te ae.eept an intere.9t under a sfflh-leaso: Ilnitc!i v, IBoolk,
9 DeG. & Sm. 718; Broom v. Phillip.)s, 74 L.T. 4591. kiid Lxart on
Veildors and Purebasers. 7tb ed. 1086.

2. The defendaint, however, was uo. entitled now te raise tliiï
objection, as bie wae required bo make big of)' eetion within teu
days, but net only mnade no objection within the ten days, but
on June 22, 1907, the plaintiff s solieitor sent to the defendant's
solicitors a draft of the a&signinent of fie lea8e te the deferxdant,
whicb was rcturncd approvedl on July 11, foilhwiujg and i this
draft asignaient it wvas shiewn that the plaintiff hc]d unider a
sub-lease.

3. As te the objection that there %vas an easernent w,' rigbt of
way, it did not apl-ear that the de fendant was aware of the
existence of it at the tirne the eontract{ w'as entervid iute, and
that lie bad ne knoNvledgc of its existcnve until 8 stirvey was inade
iii July. Nor bad anything thiat liad taken place the efl'cct of
w'aiving the righit of the defendant te refuse to coxuplete on the
ground, that the plaintiff was tinwilling or unable te procure a
roease of the easeiiient or righit if the existence of it entitled the
defendant te refuse to conipicte.

4. The vendor was neot entitied to force a eentraet against
an unwilling purehaser where there was a misdescriptien upon
a poii4t mnaterial to the due enjoyment of the property, in this
case there being an easernent or right cf way ever it, and the
purcliaser was net bound te take the land subjeet te suehl ease-
ment althoughi there would pass witb it an casernent ever a part
of the adjoining owners' land equal in area tû the part «f the
plaintiff's land wbiehi is subject te the easexnent. It might be
that trist purehasers ivould prefer te have what the plaintiff
could corivey, but the defpindalnt ivas witbîn bis rights in answer-
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