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REPORTS.

COUNTY CJRT 0F L~INCOLN.

PU'RCELL ET AL. v. GREAT NORTH-WES-

TERN TELEGRAPH COMPANY.

Telegraps costsspaty -Repeathsig»s'ag-iep-

sentalivi- Gross iiegligesce.

The plaintifsq raccived ai St. Catharines on defendant'I,
line, a message from Aylier, in which they atîspected thcsre
%vas sn error (as in fart there wa, the word Il ive"I having
beau enbstituted for Two" by the operator at Ayfinerl, and
requeste1 the defendant's manager at St. Catharfues ta have
thue message repeated. He teleraphed the Aylrner offic'e te
repeat the massage, anud it was repcated wjth tae ame mis-
titke as befare. Dafendants made no charge fer repeating
the me.ssage.

The plaintifis luaving acted upon the niessage, and stsutained
lots thereby,

Held, tai the defetudants wera net liable te the plainiiT
tir the tuisiake.

rst Catharines.
This action was braugbî ta recover damages

sustaîned by the plaintiffs in consequence of tbe
negligence of the dafendants lu thc transit 'sslan of
a telegraphic messtage over their lina, sent by the
Aylmer Canning Co. ta the plaintiffs, and which
-,as subsequently repeated at the instance of the
plaintiffs, the word Ilave I being erroneously used
in the mensage as deliverad (bath iu the original
and the repcatcd message), instead of I* two"I as the
word wvas on the message bandcd lu for transmis-
sion ta defendants' office at Aylmcr.

The question arase as ta wbethcr an action could
be brougbt oy the receiver of a message ta recover
damages for negligence lu its transmission, and it
was held by the learned judge, iu accordanca witb
the Euglisb and Ontario authorities, that it could
ni.t

The plaintiffs also contended that tbcy entered
into a cantract witb the defendants ta bave the
message repeated, and that there was negligence
again on tbe part of the defendants in the repeat-
ing of the message, and tîtat they were cutitled ta
racove.r tor thc lots sustaincd by thoin in couse.
quence of tbis negligance.

SENKLER, Co.J.-There is no dotubt that the
plaintiffs' nmanager asked the efendants ta have
the message repeated, and that the defendants
agrced ta do this, and did have it repeated, and 1
sbc'uld have no hesitation i0 finding that the de-
fendants' operator at Aylmner was guilty of negli-

gence in sei.Jing the message again wlth the third
word Il ive" Ilnstead of,, twn."

The question remains ta be decided whether the
repetition was donc undar a contract or as a gratul.
taus act, and if the latter whether any liability at-
taches to the defendants in respect of any negli.
gence on their part in performing it.

The plaintiffs' agent swears positiv6dy that when
hae as-ked to have the message repcated he tol D ud.
ley to charge to them, and Dudley replied Il l
right." Dudley is equally posit ' ve that nothing of
the kind was said. As the conveitsa'.on took place
laver a telephone, the words mai liave been used
by Fenton, and not heard by Dudley. Fenton in.
timated in his evidence that the item had been
r.hargod, and subsequently abandoned when the
mistake was discovered. MeL vvas unable, however,
ta produce any proof of tbis assertion, wbicb wvas
positively denîaed by Dudley. While I do flot
doubt Mir. Fenton's good faitb in alleging that he
used the %wurds IIcharge to us," I d o not se how 1
cari, in the face of Dudley's denial, bold that they
came to his cars, unless there is something in the
surrounding circurostances to make his statement
the mote probable, and 1 must say 1 do not sels
anytbiug. Then assuming that Fenton siuiply
toid Dudley to have the me'sttage repeated, and
Dudley answered that ho vit 'Id, is tlsat a con-
tract? That would depend upon whe.tber it mas ta
lie paid for. Ordinarily wben a person wbho is an-
gaged iu any business or calling is told ta do same-
thing lu that business or calling, the presuimption
will be that he is ta be paid for it, and if be does
what lie ls told ta do, be can collect its value, Lt
is urged on bebaîf of the plaintifis that the termi
Ito repeat a message " is well understood in the

business of telegraphing, and that it is regularly
cbarged aud paid for, and that the order ta repeat
the message must be understood in this way.

To tits it is answered that in one sense te, repeat
a message is a well understood terni, but flot in
a sense that applies ta the message in question.
That any persan about ta send a message cati,
if he cbooses to pay a further sumr equal ta baill
tIse price charged for the messa8e itself bcing for.
warded, have the message repeated back from the
offi(e ta wbich it is sent, and in this wvay hie cao be
certain that the message is received in the office ta
which it is sent in the samne words as he bas sent
it. That tbis mode of repetition does not apply ta
parties receiving messages, that so far as they are
concerned there l% no rccognized system of baviug
messages repeatcd, but, that as a matter of fact.
wbsn a person doas not understand a message he
has rcceived, il is the custom for the receiving
office ta asic the transmitting office ta repeat or
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