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3 1st May, 188r, as conipared with the price at
which defendant contracted to seil. Such being
the fact, the law is well settled that the plaintiff
cannot recover : dleli*ltrt v. Amn. Un. Tel. Co.
i i Fed. Rep. 193; Gregoiy v. tfenctdell, 39 Mich.
3.3 7; Pickein v. (Céase, 7 6 1Il . 3 28 ; Iarnard( v.
Imckka,,s, sfa

four,î,t/r dejendlant.

NOTES 0P CANADIAN CASES.
PUBLISHED IN ADVANCE 13Y ORDER 0F THE LAW

SOCIETY.

<,)IEEN'S BENCH DIVISION.

In Banco.] [Nov. 24.
H1tNDRIE v. NEELON.

Sale (?/ tinîIberý-Non-delivery-Plrofits--

l)arnages.

l>laintiff agreed to deliver timber to defendant
at S. for carniage to O., to be sold there. There
was no market nearer place of delivery than O.
l)elivery w~as liot mrade. Defendant counter-
claimed for non-delivery.

]'Zeld, [CAMERON, J., dissenting,] that the
mecasure of damages wvas what timber %vas w'orth
at O., minus what the carrnage there froin the
place of delivery cost.

Ostlr, Q .C., for motion.
E. Mairtiin, (1.c., contra.

Full Court.] [Nov. 24.
MCCLUNG V. MCCRACKEN.

Statule of frauds-Sale of lnds-Evidlence-
SPeciýÎc Perforrinance-Deed execuledi but tiol
deliv-ered.

When A., wvhose wife owned a certain free-
.hold property on St. George street, wrote to B.,
the owner of a certain freehold property on King
street, with reference to the said properties as
follows :-" If you wvill assume my mortgage
and pay me in cash $3,7 50, I will assume your
mortgage of $5,ooo on the leasehold." And B.
replied :-' Your offer of this date for the ex-
change of my property on King street for your
property on St. George, I will accept on your
terms."1

Held, [affirniing, the judgment of FERGUSON,
J., 2 Ont. R. 609,] flot a sufficient mnoraldl 1

of the contract to satisfy the Statute of Fraucîs.
Held also, in an action for specific perforlflanCe

of the above contract ly B., correspondence b>-
twveen the solicitors of the parties of date StibY
sequent to the date of the above letters, as k(
the requisitions respecting titie which passed
between the solicitors, 'vere inadmissable ini
evidence.

Hceld also, that the fact that A.'s wife had
signed a conveyance of the land in question t ~
B., Nvhich conveyance had neyer been delivereci,
and did flot by recital or otherwise set forth the
contract relied on, could not assist B. in the
action for specific performance.

l>asc, Q.C., for motion.
.1fait/eiiiani, Q. C., contra.

Foo' v'. PRzIcE.
l)tficieiiy fi-oln false szlr-vey- Coiii5etsalion1--

Truzsts dectalae qf orig-inal lot--DsclaitlC)'ý
by ces/iti que trus/t-îArovernent under iç
take of lit/e.

Gx. WV. F. being the patentee of a certain lot
described as of 200 acres, but in which there
was a deficiency, conveyed haif of the lot to J.
B. P., wvho conveyed it to trustees to hold in trust
for E. F., wife of G. W. F., upon certain trusts
contained in the deed, and without power to
her to anticipate. It wvas subsequently discover-
ed that there was a deficiency in the lot, and,
upon the application to the goverriment in the
name of the trustees by G. W. F., whom they
appointed their agent for that purpose, a grant
of land as compensation for the deficiency was
made to the trustees of E. F., describing them as
such. Subsequently an instrument under seal,
expressed to be made between J. B. P. of the
first part; E. F., wife of G. W. F., of the second
part ; and the trustees of the third .part, whichi
recited the facts, and also that the trustees haci
no real interest therein, but wvere named as
grantees merely as being the legal owners of 'the
original haîf lot, was executed by J. B. P. and1

E. F. whereby they declared that the parties of
the flrst and second parts were not in any way
interested in the lands granted as compensation,
and that the trustees held them as trustees for
G. W. F., the patentee of the original lot.
Subsequently the trustees, under the -direction
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