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Appeal to the Supreme Court of Ontario (Second Appel-l
late Division) was heard by Hon. Sk Wm. MuLock,
C.J.Ex.,, Hon. Mr. Justice Crute, Hon. MR. JUSTICE
SUTHERLAND, and Ho~. Mr. Justice LErTcH.

W. M. McClemont, for the appellant.

S. F. Washington, K.C., for the defendant, the res-
pondent.
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ﬁreman—i’ellow Servant — Defendants not Liable at Common
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MipprETON, J., 25 O. W. R. 262; 5 0. W. N. 312, held, that
where no allegation was made against the defendants’ general system
of operating their railway that where there was negligence in a
purely subsidiary and accidental piece of work such as shunting
placed by the defendants in charge of a foreman, the same must be
attributed to the foreman, a fellow workman of the plaintiff, and
not to the system employed by the defendants so as to make them
liable at common law.

Sup, Or. ONT, (2nd App. Div.) granted a new trial; plaintiff
given leave to amend pleadings.

Appeal by the plaintiff from a judgment of Hox. Mg.
Justice MippLeTON, 25 0. W. R. 262.

The appeal to the Supreme Court of Ontario (Second
Appellate Division) was heard by Hox. S1r Wu. MuLock,
C.J.Ex, Ho~n. Mr. Justice Crute, Hon. MR. JUSTICE
RippeLL, Hon. MR. JusTicE SUTHERLAND, and Hox. Mr.
JusticE LErrcH.

C. M. Garvey, for the plaintiff, appellant.
Angus MacMurchy, for the defendant railway company,
respondents.

Their Lordships’ judgment was delivered by

How. S1r Wum. Murock, C.J.Ex. (v.v.):—The question
of defective system, as before the Court, failed on account
of the pleadings, and the question is as to whether the
Court should direct a new trial on terms.



