
the Party nmade the promise hie did not; mean to
'COMPlY witb it in good faitb, but circumstances
'evinced the contrary. The fact was that lie
liad procured a settieruent to bc drawn by a
.coflveyancer, which biis wife refused to, sign,
'because it contained a reinairider to tle ''issue
'Of the bodies of bier three hall' sister.î," one of
whom was unmarried, which she tbought an
ildelicate expression ; and on bis death bed
l'e expressed great uuieasincs's' at flot biaving
Iiaade a will, and soon after the declaration lost
Lis reasou. In noticing the case in Oliver v.
Oliver, supra, Mr. Justice Rogers said :"tIt
bas neyer been doubted tbat hie entered into
the contract in good faithi." In the case before
us~, froîin Hcrrington's evasion of bis promise at
and after the bidding, and bis finial refusai,
there wvas reason to, iiîfer tlîat wben lie made
the agreemrent bce did not mu'an to perforni it,
ftnd tbat tbc whiolc arrangement ivas sougbit by
lir for tbe very purpose of dcciving and
defrauding the Wolfoiîds, and bccoiuig the
Ownier of their property at a l)rice below its truc
Vealue. Wbcn, bowever, it is a part of the agree-
Inent that the trust shahl be dcclared iii writing,
'Or it is sbown that the trust was îîot iusertud
~il tlic deed under a stipulation to that etl'eet iii
eonsequence of the verbal promise to perforni it,
IU11ch frauduleîît intent at tbe time of the agre-
tulent need flot be sbown ln order to establisb
lbe trust. Tbe fraud consist8 in the frauduleut
118e of the instrument, as was decidcd in Oliver
'9' Oliver. It is truc tlîat it bas been since lield
'JI Jackman v. Ringland, 4 W. & S. 149, that
Whlere thiere is notbing more in tbe transaction
thail is implic(l fromi the violation of a parol
;agreement, equity will not dccrec the purebaser
8. trustée ; wbicb was atirmied in Barnet v.
Zkntghuerty, 8 Casey, 371, Kllnan v. Smnith, 9,
hbid, 158, in the latter of wbicb Mr. Justice
8 trong said : "tThe fraud wlîieh will convert tbe
TlIrcbaser at a sheriff's sale into a trustee, ex
%llftcio of tbc debtor, must bave been fraud at
th6 time of the sale." But in none of these

ea did thie elément exist of a promise at the
ti5ie to execute a declaration of tr'ust in writiug,
'PouI the faith of wbicb the purchase was made.
11n Jackmaiî v. Ringland the opinion was by
)'r -Justice Rogers, wbo does even refer to bis
oW1v' Opinion in Oliver v. Oliver, and evidently
did flot suppose that there was any confiict. Iu

'e"Inv. Smith, Mr. Justice Strong cites2nobertsOn v. Rlobertson, 9 Watts, 32, in the
oeP'ail in which, by Mr. Justice Rogers,
2'44oi&'s Lessee v. Whit, is cited with appro-1'lattort as a case of fraud. He would undoubt-

*d'7 lhave noticed it if he had suppoaed the

opinion he was then pronouncing overruled it
lhoImb's Lessec v. White, and Oliver v. Oliver,
haveé neyer been shaken or overruled. These
decision are founded tîpon sound reason. Wbere
it appears that the understanding at the time
of the verbal promise was by a writing to, com-
ply witb the provisions of the statute of frauds,
it is soniething more than a mere verbal pro-
mise. The opposite party relies upon the
spe.cial stipulation to reduce it to writing and
tbus inake 1dim secure. A chancellor would
decree its spécific performance. If in confidence
that sncb writing will be executed the legal
title 18 acquired, it is a fraud in the purchaser
to refuse to do wbat was promised, and dlaim to,
hold discharged of it, wbichi will constitute
bim a trustee ex rnalcftcio. We are of opinion
that the case below should bave been submitted,
to the jury. Soîne difficulty may arise perhaps
upon another trial, growing ont of the fact
that John Wolford, the defeîîdant below, was
the defenîdant in the execution. It may be
weIl for the counsel to consider tbe propriety of
applyiug to the court to permit Mis. Wulford
also to bc muade a defendant.

Jndgment reversed, and venirefacias de nove
awardcd.

AGNEW and WILLIÂms, JJ., dissent.
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