THE LEGAL NEWS.

36

whi
Th:":'e:s::dnot l.>een declared by the vendor.
rand Truul:nt’ in 1872, purchased from the
Situate in t?ompany certain lots of land
The price o ?nll.a,ge and parish of Longucuil.
DRid in cagh, as $2,430, _of which $607.80 was
alance f& Bﬂt ,t-he passing of the decd, and the
Aunua) ’] | ! 22,50, was to be paid in four equal
(.Q“tainec;stdlmcnts of $455.12 cach. The deed
a warrant,

eBcumbrances, Y agaiust all mortgages and

. The respondent took $508-
sio . Posses:
of 11:1: rllgnl:imdi Improvements, and sold portions
bronght th;a Some ycars after his purchase he
on the gror l()ircscnt action to resiliate the deed,
ence of tw ";‘ that he had discovered the exist-
Afferteq thz Ybothecs for a large amount which
A% a larger e‘?:"l)el'ly 50 acquired by him as well
thined Ly (] x‘ e‘nt of land. 'The action was main-
Pondeny, w '¢ Court below, and the sale to res-
Plaineq of a&,““,"““ed- The appcllant com-
the responde 15 judgment, on the ground that
PAyment ¢nt was only entitled to withhold

of the balance of the purchase money

until he .

Of thege r:, dst secured against trouble on account
urtga

“hangey i &ages. The Code has made some

n the law on this subject. "I'be vendor
ot s¢ll property which does not belong
nd the purchaser is entitled to hav:
annulled. It follows that any defect
'0, ¢ven before the purchaser is troub-
w&]»::r: l1)gl'ound for the resiliation of the
CXposeq (o b:, o‘wever, the purchaser is merely
Property po troubled by a bypothec on the
hand, th’e eil.s only entitled to retain in his
until e "I;;;e of sale, or balance of the price,
Security, g o or rex.noves the hypothec or gives
““plllati'(mrthl 535 is in point. Here there is no
tlear, but Om&t the property is sold free and
tror U, (HisHy the ordinary warranty against
Witing apon ouor then referred to the authors
Code, whe the provisions of the French
fear of trouty make the distinction between
title 14 o s froxp. hypothecs and defect of
of $3.00¢ et li:rdslnp perhaps to the purchaser
affecteq by 1 of property to find that it is
But the pure ﬁ’DOth?cs to an enormous amount.
temedy , e a8er in such case is not without
If the mort Ay obtain a ratification of title.
the Gran ) g;gees intervene, he can call upon
tl”onble, or to "unk to guarantee him against
?h&ser here dil:move the hypothecs, The pur-
lmPTOVemem Dot ade pt this course : he made

5 and then agked to have the sale

How capy,
O him’ a
Stch gal,
' the iy
IL‘(]’ in a
Sitle,

set aside and to be paid for all his improvements.
The law does not give him this right, and the
judgment must therefore be reversed.

Ramsay, J. This case is an action by the re-
spondent to set aside the deed of sale of certain
lots of land sold by appellants to respondent,
for the sum of $2,430, because the said lots
were subject to an hypothec of $206,000. The
point submitted is very important owing to
the voluminous commentaries on the altera-
tions of the law in France under the Code, and
I may add, by the able opinion of the learned
judge in the Court below.

There can be no doubt that under our law
before the Code an hypothec was not a trouble
de droit, and no action would lie to set aside a
deed of sale, because the property was hypothe-
cated, unless there was the clause of special
warranty, commonly called the stipulation of
franc et quitte. But it is contended that this
was & mere subtlety of the old lawyers, and
that fundamental changes have been intro-
duced by the Code which havo necessarily ab-
rogated the old law in this respect, or at -all
¢vents warranted the introduction of what is
contended to be a sounder doctrine, and that
these changes are operated particularly by
Articles 1065, 1492 and 1535 C. C.

As to the subtlety, it seems to me that the
reproach may very fairly be retorted on the in-
novators. The old rule of law was laid down
to check subtlety. Of course it is very easy to
imagine cases of hardship under the old law,
but they are not diminished or decreased by
the rule now sought to be introduced. A title
without any encumbrance is very rare, and a
purchaser in bad faith might, in almost any
case, stir up a very tangible defect in a title
which really presented no practical danger.
Therefore it was the old jurists said that the
deed of sale, unless there were other words than
the ordinary clause to garantir contre tous dons,
douaires, &c., only warranted the possession and
enjoyment of the thing sold,

Troplong, with his usual facility, has under-
taken to establish that the Code Napoleon has
changed the old law. After invoking the forty
years of social regeneration which had elapsed
between the time Pothier wrote and the Code
became law, the re-tempering of the law by the
revolution, the necessity of contemporary in-
terpreters, and the originality of the Qode, he



