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pmd“Ced, no dealing with the goods by mere
ords could be proved.

From these decisions plaintiffs seek to appeal,
34 g5 the point has been fully argued it
Yecomes the duty of the Court to deal with the
u Ierits of the application. The grounds
*8ed by plaintifis were, firstly, that it was not
Ceseary under Art. 1233, C.C., to prove the
Memorandum in the first place. Secondly, that
Proof of gp acceptance without a delivery
*fliced to take the case out of the rule of our
;:t::lle, and that acceptance could be proved by

The first of these objections appears to me
R Y to raise a question of order of proceedings.
"ould probably be competent for a judge to
t parol evidence before the production of
® Memorandum in writing, if it were under-
thd that the memorandum existed and would
Produced, but when it is not contended that
Y 8uch memorandum exists it would be absurd
Bmit evidence which could not possibly
E‘mt&iu the action. The form of the declara-
i)lllil leaves no doubt as to the position of the
Qm'mffs in the present case. It is obvious
Derg, ® person who drew the declaration was
thy, ¢ty aware of the difficulty before him, and
he Purposely set up the dealing with the
Verbay In order to get round it by proving a
Qegeg dealing with the goods, if it may be so
thay bed. When the art. (1235) says no action
Mbe Mmaintained without a writing, it clearly
®vide that where there is no writing no such
ov den"e shall be received, else we should have
Mce adduced in support of that which can-
%tl:‘imaintained. I am therefore of opinion
T © first reason is unfounded.
he Atgument in support of the second rea-
Bioe 728 this: Our code differing from the

live, . Of Frauds enacts that acceptance or de-

ay, €8 the case out of the rule, that accept-
Ce mg . .

ang .Y be verbal and may be without delivery,

Jugt, 2®equently it can be proved by parol,
Yo delivery may be proved by parol. If
°Te to give the article this interpretation the

a ® Tule would disappear, and proof by parol
"Onl;ication would bind the buyer although
Dot be bound by a similar proof of the

i’lterp t. It must be clear that the only true
ay . CWtion of acceptance is to consider it as
N.i:o:ihnce in writing, or acceptance accom-

J Some act, not mere words, or that ace

ceptance is the synonym of delivery. Our
attention has been directed to some authorities,
but I do not think they tend to maintain the
pretentions of the plaintiffs. The acceptance was
in England, where, under the statute of frauds,
there must be acceptance and receipt, and not
a8 with us, or; and the acceptance must be an
actual acceptance the intention of which is to be
gathered from the outward acts of the buyer,
(Agnew, p. 198.) No case has been brought
under our notice where mere words spoken
made an acceptance. The case of Barnes &
Jevons (7 C. & P. 288) seems to be the nearest to
this; but even in that case there was a taking
of a person to see the engine besides the words,
and the question was left to the jury whether
the defendant had treated the engine as his. In
summing up, Baron Alderson specially notices
the taking the person to see the engine.

Motion for leave to appeal rejected.
Kerr, Carter & Mc@ibbon, for plaintiffs,
Abbott, Tait & Abbotts, for defendants.
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Sale—Credst.

Where A. ordered goods to be delivered to H. & T.,
and credit was given by the vendor to A., held,
that A. might be sued by the vendor for the
value of the goods.

ToRRANCE, J. The action here is for goods
sold and delivered to John Tobin, who denies
the indebtedness and says the sale was to Ham &
Tobin, different persons. I am of opinion that
there is quite enough to sustain the judg-
ment which condemned the defendant. I refer
to the evidence of Chapman, Becket and Kemp.
Ham & Tobin were building a hotel and could
get no credit. They had a promise of sale of
land from one Hamilton, they transferred the
promise to John Tobin, and he registered the
transfer. He then ordered Becket, the plaintiff,
to deliver the goods to Ham & Tobin, the last
being his brother, Dennis Tobin. Becket
treated John Tobin as his debtor from the first
The account was presented to him, as debtor,
by Kemp, and he promised to give a note jointly



