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oud filled in his behalf i3 one executed by two
bersons, but not by the defendant, which bond,
ffier reciting the proceedings iu the court below,
: conditioned that the defendsant shall abide by
be decision of the Court of Queen’s Bench. The
ply conetruction I can give to secs. 67 and 68 of
Jap. 16, as amended by the 27 Vic, is to read
be first part of sec. 67 as if it stood thus: *In
ase any party to a cause, or any party being a
meficial plaintiff in a cause, not named in the
wcord, suing in the name of another in the com-
pon Iaw side, in any of the County Courts, is
jissatisfied, &ec., the judge, at tke request of
uch party, &c., ehall stay the proceedings for a
ine not exceeding four days, in order to afford
e party time fo ezecute and perfect the bond
cquired to enable him to appeal the case.” And
¢ 68th section, as amended, stands: ¢ In case
Ibe party willing to appeal gives security to the
ppposite party, by a bond executed by two sure-
es, &c., the judge of the County Court, at the
equest of the party appellant, shall certify,”
¢ After a counsideration of the two clauses
ith the Amending Act, I cannot bring myself to
ither of the conclusions contended for by Mr.
Hoss, or that the intention of the legislature was
o dispense in every case with the execution of
he bond by the appellant, or that euch is the
opstruction to be given to the statutes, nor can
see that the legislature intended to make any
iber change in the practice, other than tbat of
widing the strict application of the effect of the
Fords, ‘* any party to a cause,” at the beginning
fthe €7th section, and extendirg these words
ospply to and include the beneficial plaintiff,
n cases where the party suing is only & nominal
psintif. The two sections, as amended, are far
rom being clear and nnambiguous, and as sug-
pested by the learned Chief Justice of Upper
lsnsda, in Tozer q. t. v. Preston, we may hope
hat all doubts as to the effect of these two
ilauses will be set at rest by an explanatory act.
Ir. Moss pressed that the appeal should be
llowed to stand, as since the application,
roper bond had been executed, and that judg-
hent in the court below had not been entered,
ut as it did not appear that the learned judge
ad allowed the bond, I did ot think that the
ipplicaticn could be entertained.

Rule absolute to strik? out the appeal.

CANPBELL V. KEMPT, FORMERLY CAMPBELL V.
Kenpr aND CORBETT.

Srvice of rule misi for new trial—R. G, Mich. T., 27 Vic.
—Style of cause.

k rule misifor a mew trial was moved on 20th May, and
itsued on 22nd May, but not served till the 25th May, too
late for its argument during the then Easter Term. It
was accordingly, «n 271h May, enlarged till the next
trm, On an application made in this court to set tho
rule as de. it was beld that the delay in the service of the
rule to so late a period in the term that the usual four
da5s conld ot elapre before shewing cause, was not
ground o sustain the application.

ko objection to the style of the cause after an alleged entry
of s nelle prosequa, overruled.
{P.C.,, M. T, 1865.]

Hector Camercn, in Easter Term, 28 Vic.,
obtained & rule musi calling on the defendant to
Bhow cause on the first day of the then follow-

ing term (Trinity), why a rule msi for a new
trial, entitied in the original cause, granted by the
Court of Common Pleas during the same term of
Easter, shvuld not be set aside and resciuded on
the following grounds:

1. That the rule was not served until the 26th
day of May, although granted on the 20th, and
not being returnable on the first or any other
day of the then next term.

2. That the rule was improperly styled in the
suit of the plsintiff against both defendants, al-
though n nolle prosequ: had been entered of record
against tha defendant Corbett before such rule
was granted.

Mr. Cameron filed his own aflidavit, showing
that the rule for a new trial was served in his
office, as agent for the plaintiff 's attoiney, on
the 25th of May, and also stating that.u aolle
prosequi had been entered of record at the trial
of the cause as to defendant Corbett. The copy
of the rule filed by Mr. Cameron was dated as
though issued on the 22nd of May.

In Michaelmas Term last, C. S. lullerson
showed csuse, filing an affidavit of the defen-
dant’s attorney, to the effect that this action wns
commenced in the county of Victoria: that the
writ of summons issued from the office of the de-
puty clerk of the Crown at Lindsay, in which office
the subsequent proceedings in the cause were all
filed, and that he made a search on the first day
of September last, when he found all the papers
filed in the cause, and that no nolle prosrqui was
entered in the cause or filed in the othce. It
appenred also, that on the27th May, the last day
of Easter Term, the rule nis: for n new trial was
enlarged until the first day of Trinity Term, and
on the same day Mr. Cameron obtained his rule
in this court.

Morrison, J.—No case was cited to me, nor
can I find any authority for making this rule
absolute on account of the non-service of the
rule nist for & new trial before the 25th of May,
or on the ground of delaying the service of the
rule to so late & period in the term that the
usual four days could not elapse before shewing
cnuse, and I take it that the practice is’now
settled by ourrules of Michaelmas Term, 27 Vie.
Those rules were drawn up for the purpose of
preventing parties delaying the argument of such
rules, and the third rule was framed for the pur-
pose of limiting the period in which a rule for a
new trial had to be served after being granted,
and that rule entitled the opposite party on or
after the 5th day, if not served, to enter u ne re-
cipiatur

As to the second objection, the cases of Wafe
v. Tuaylor el al., 9 U. C. Q. B. 609, and Luckiev.
Gomperty, C. & M. b6, are anthorities in favour
of the defendant Nothing is here shewn as to
the entry of the nolle prosequi, except that some-
thing was done at the trial, while it appears,
from a search made in the proper office long
after this spplication, that no entry oy proceed-
ing in the nature of a nolle prosequi discharging
the defendant Corbett bas been filed. I am, there-
fore, of opinion this rule should be discharged.

Rule discharged.



