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there - but the action mnust be based <on such a breàmh, and tha
juriadiction of the haone court is nlot attracted in respect of a
breach of that part of the contrant whieh in ta be performed
abroad, by reason of a bretteh of another part of it which is ta
bc perfornxed within the jurisdiction.

The plaintiff, living ini England, bronght an action in Eng-
land againât t.he defendants, an incorparated cornpany, doing
bnsinem in Ontario, for damages for breach of contrant ta de-
live.r certain gooda. By the ternis of the contrant the delivery
was ta be et the port of ihipment in America, and payment, was
te be mnade on reeipt of and in exchange for shipping docu.
nient,% in England.

Held, that the brerach upon which the action was based took
place nt the American port., and the defendants, nat having
been suhjeet ta the "k'ngliFh court either by residence or sub-
mission in the contraet . there wns no jurisdietion -in that court
uinder Order XI. ta summon the defendants ta appear before
it, or ta entertain the action, and the judgnient obtained in Eng-
]and in that action (the defendants not appearing), however
effectual it might be ini England. not having been moved against
there, was of no avafl ta support an action upon it in Ontario.

Reld, however, that the original cause of action baü not
nierged in the judgment, and the plaintifi wus entitled ta eue-
eeed upon Rn alternative claim thereupon, mnade, in the action
hroughit in Orintario on the English judguient.

The trial Judge held bath ceuses o'f action ta be proved, and
the plaintiff eleeted ta take judgnient in respect of the claim
based iupon the English jiudgment.

Hded, that the plain tiff was not s0 bound by his election that,
lie was prevented f romn taking judgnicnt upon the alternative
elaim when hie was hield by xhe Court of Appeal, upon the (le-
fendants' appeal, nlot entitled to sueceed upon tdie English judg-

* ment.
* -l d. also; that an arder wves properly nidde at the trial

acidinga as plaintiffs the personal representatives of the original
plaintiff, who died after the commencement of the action, and
that the action was properly constituted.

Judgnîent of RIDDELL, J., varied.
Lynich-Staititoit, K.C., for defendants, appellants. KÎrwan

Mar'in, for plaintiffs.
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