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J? country, or the Courts of the British Empire, that no case cani be tound iii

t which the circumstances are such as existed ini this case. If 1 grant the
application, it will be competent for the Crown, indeed, that would bie the
ordinary course, to place the prisoner upon his trial, and the evidencei which hie gave upon the trials of Sifron could be used agaînst him, and the
jury might, upon that evidence, convict him. But Mr. Magee bas inti-
mated that the Crown, if the application be granted, will flot taire the
course of further prosecuting this indictment ; and the responsibility of
taking that course is upon the Crown.

I arn flot at ail questioning the propriety of that course, but it does
seem. to rie almost a scandaI that 1 should be called upon here solemnly
to pronounice sentence of death on the plea of guilty of the accused, in a
case in which the Crown says, if that plea were not there, they -xoild
permit the prisoner to go free. It is the mnost cogent circumstance that

could be adduced in favour of my granting the application.
The circumstances are pecuiiar. The prisoner has not only confessed,

but has twice under oath repeated the avowal of bis guilt and the com-

strog crcumtane agins theaccsed.Butthere is no theory that cari
bc sggetedby hic Sitoncou(i ,e nnoentand the p. isoner guilty.

If itwerepossble hat Hrber coud beguilty adSfo noet
thecas woldprecri a alogehe diférntaspect. l'he jury upon con-

perrnitting the accused to withdraw bis plea.

Lt is not for me to suggest reasons why the accuscd should have
pleaded guilty, if hie was not guilty. One might think that in some cases
a young maai accused of a capital offence, might, especially if suggestion
had corne to him, liavc thoughit it best, thouglh not guilty, to plead guilty
expecting that the Crown, if hie gave his testirnony against bis accomplices,
would cxercise its clemency in his favour. He did not suggest that this
was so, but on looking at the circumstances the acquittaI of Sifton ivas
al)soIutely inconsîstent with the gîîilt of the prisoner.

f Lt would lie entircly opposed to the whoîe poîicy of the English and

Canadian Iaw to permit the prisoner to be now sentenced to death upon
bis plea of guiîty. It is more consistent with the traditions of the Court to

ultnitel tken wethr t b t prced wththe tilor to offer no evi-

A tlesjur haingbee emaneledandsworn, the Crown offered no

ihaving been donc, Herbert was discharged.


