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that the-y were the goods of Elleti Sykes, and
that they were in eliaw's possession. The ques-
tion is it they were in bis bande to lie adminis-
tered by bim, as executor. at the time of seizure.
ThRe executors, Who lad been ftppointed by the
'Will, bai acted, but tbcy did flot prove the will
fUbtil alter the goods were levied under the writ
Of execution. The question left to the jury wns
Whether the goods were in the liantsl of Shaw to
be atiministered by him as ezecutor de son tort,
or whetber they were in bis hands as the agent
Of the plaintiffs in the presetît action, the execu-
tors named in the wilt. There was evidence
on both sides, and the jury found that the goods
were in Shaw's possession as the plaintiffs' agent.
We must take their verdict as conclusive in
these tncts. This was the proper question to be
ieft to the jury, and is the anme question as was
left to the jury in Cotule v. Aldrich, for tbe ques-
tion there was wbether the evidence sbowed that
tbe defendant was acting rnerely as the agent of
one of tbe executors who liad Dot proved tlie
wli. The jury found that lie voiuntarily inter-.
fered as executor without authority. Notwith-
Standing the finding of the jury in the present
came, it bas been argued that in law, ns Shaw
lad possession of the goods, lie is executor de
80n tort, and muet be treated as sncb. Tbe
questions, therefore, arise if Shaw cain lie treated
fts executor de son tort. and if thie goods were in
bis possession in tîîat character. Now, in point
Of fact, the Jury bave decided tbat Shaw acted
as agent for the executors named in the wiii,
and said that the goods were in bis possession
iti that capacity. If Shaw liad brouglit the pre-
&lent action it would not bave been competent for
hirn to deny tbat hie was executor, because lie
Sflffered judgment to be recovered again8t him in
that character. No doulit, in the former action,
if lie deait with the goods of the deceased witbout
ally autbority, and goods of the deceased are in
bis p(ssession, the defndant was riglit in eeizing
tbemi But tlîat is flot tbe case bere. Are the
executors before probate wrong-doers in dealing
'With the goods? For if so, Shaw, their agent,
i8 aiso a wrong-doer, and is consequently exe-
Otor de son tort, and the sheriff acted rigbtly in

8eizing the gonds. This depends on what tbe
Plosition is of executors before tbey bave obtained
P"eliate. Executors obtain their title from tbe
'jl itmeif. Wliereas administrators only obtain
lhir titie.from thie Ordinary.

E~xecutors have power to deai with the pro-
Per'tY before probate as weii as subsequent to it,
tbeir titie is just as good, thcy bave neariy the

8nepowers except in certain matters regqrding
8''swhen probate is required as evidence of

their title. If acts done by executors before
elrOlate are iawful acts; ncts done by their
eeents are equaily iawfui. It is equally true,
that a person caiinot lie charged as executor de
è0n tort wben the will is proved. if lie inter-

~Xe<îswitb the estate ;but tbat if lie inter-
ru" 8witb the estate before probate, lie can

Le So susd. The reagon is apparent : if.persons
1tet ns executors before probate, tliey cannot
.fterwards deny tbey are so ; when an executor
12 5'i5d before pro bate it is not stated in the writ
that he is executrr de son tort, lie is only estop-

iso Caledyn nt the trial that lie is executor,
'sCI.dexecutor de 80fl tort. But it does

not foiiow from tliat tbat eitlier lie or his Jet
are tort-feasors, tbey are not. If biS avts are
lawfui, bis agentes aets are aiso lawtui, if tlîey
Ore acts that miglit have been dode and are hu-
tbori9ed by bim. If an executor proves. a ivill
and empioys8 a person to intermeddle, the iîgPnt
cannot be treated as an executor de soit tort.
And also if an executor is nanied in a will, lie
bas a legai titie, and can appoint an agent to
net for him, and wlien the agent bas s0 acted lie
cannot be treated as an executor de son tort.

In ilooper v. Summersett it was assumed that
the busband and wife were acting together, and
that tlie husband acted on bis own bebaif, and
not as bis wife's agent. If it could bave lissa
luads out tbat lie was acting as tlie agent of bis
wigs, the case would bave been differently decid-
ed, and it appears tbat is correct by the case of
Cottie v. Aldrich. The question there wag
whetber after the death of J. A.. the defendant
voluntarily interfered as executor of C. A. with-
out authority, or merely acted as an agent of trie
executor before probate. From the caqe of bual
v' Fllioti it appears that a man who posýsesses
bimself of the effecta of the decsased, under the
autbority and as agrent for the rigbtfui executor,
cannot lie cbarged as executor de zm tort.
Where a person intermedles in anl ilitestitte's
Rffairs, and bis servant, by bis oriers, seils
roods cf the decsased, anîd pays over the mornsy
to bim, flot only the master wouid liena tort fea.sor
and limbue to lie saed as executor de son tort, but
also bis servant. That was so decidel in the
case of Padgett v. Priet and Porter. The rais,
bowever, is subject to the qtualifil'ation, stated
by the present Lord Chancellor in 11111 v <Jurtis,
that if an execator de son tort can prove a se tled
account with the rigbtfui representîitive before
suit, it is a sufficient answer to a blli ini equity
agfiiist bim for an account. In thnt case, in
aOswer to a blli filed for an necount against an,
eleOfitor de eon tort, thie defendant pieaded tbtt
lie acted as agent of thc righitful adminlitratrix,
and liad subsequsntly accounted to lier for ail
the assets of the deceassîl which lad corne to bis
bands. The Lord Chancellor said, ' Here the
agency did exist, supposing the lady acting at
that time was acting rightfully. She was acting
wrongfuiiy, and therefore, nt that period there
couid lie no agency ; but thc moment site 11c-
qnired a rigbtfut titIs the titis reiated back to ilI
lier ititermediats ncts. If so, wng ho not the
agent of the lady, and properiy suable only by
ber? It is flot necessary to inquirs into what
the raile înay lie as regarîls a person employed
by an administrator before administration, ex-
ccpt tbat if the raie laid down by the Lord
Chancellor is correct, afortiori, would the agent
of an executor before probats lie relieved. The
case Of S'harland v. Mdldon W98 the case chiefly
relied Upon by Mr. Field. Tbers the widow of
thes deceased person, intending to ob)tain repre-
sentation to ber liusband, begail to colleet bis
assets liefore she liad obtained sncb representa-
tion, and employed Hewish to coilect the delite
owing to the testator. Tbe Vice-Chanceiior,
Wigramn tbere treatsd the widow ns a roýrt-feasor.
But that i5 not the Case bere, for bers tie execU-
tors are flot proved to bave been tort feasor8 at
ail, for if that had been provsd, Shaw woaid
certainly bave been liable.
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