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Youxu v. AUSTIN.

hOut to have the said bill renewed, according to
the said. agreement, yet the plaintiff did flot re-
new the said bill; but wLoi ly refused so lu do,
aîîd conmenced. the action contcarv tu the termis

cf he aidagrelentaniconitin.Detnurrer,
and .îuînder in demurrer.

rbî,a, in support of the demrrer-As the
contenîporaneous agreement is flot staited tu be
in writing the piea is Lad on general demurrer:

F/ Itv. Gray, 3 C. Bý N. S. 820); Kearns v.
Darrdi, 6 C. B. 596 ; Oit v. Ifhilmarâik, 8 Q.
B. 966 ; AI/io1t v. lndrieks, 1 M & G. j 91;
Acdams v. Wordl/cg, 1 N1. & W. 874 ; Fyor quet v.
Molore, 22 L. J. Ex. 85.

Yocffellar, in support of tLe plea.-The bill was
givcn as ant escrow :Byles on Bills, 9ib ed. Pi.
9f; Plqm v. Camipbell, 4 W. R. 528, 6 El & B.

0;l Wallis v. Littel/, 10 W. R. 192 ; ý Taylor
oni Evidence, cd 1868, se. 980, 105S, 1038 ;
Lindce v. Locç,, 13 W. Il 80 ; Bell v. Lord In-
g ere, 19 L. J. Q B 71 ; Storey on Bis of Ex.
euit, par. 239, p. 242; Foster v. Jo//cyl, 1 C. M.
& R. 703. Lt jo flot necessary lu siate tlîat the
agreemnt was ini writiig: Byles on Bis, 9tL
cd. p 97 ; Salmou v. Webb, 3 Ilo. of Lds. 510;
1'/a, T/îoiiuo Haven Docic ý Rai/way Comzpany v.
Brpýnrr, 5 Ex. 696.

Fui/up. iii repiy, cited 1 Wms. Saund. 276, n.
1 & 2, :?11 Bý n. i ; Sephens on Picading. 401, 4th
cd Anocu 1 Salk. 519 ; Bullen on Plcading,
283; Cwte v. Barber, Sir T. Raymond's Rep.
590 ; T'iy/oc v. l//ory. 1 Uile Rcp. 22 ; Vuilire
v. fle, 2 Wilson, 49.

BOX ILL, C. J.-Lt lias been stated lIaI tue bill
maust bc tieatiel as an escrow. There la nothing
to show lut tue pleidling tîat it ever wvas accept-
cd ts au escrow It appeairs tliat tiiere was a
Liii, wliI was accepled Ly the defendant, ard
iliat on the Lili tiiere was an aLaulute agreement
lu psiy iii two nionths. But ut the time the bill
ivas aî.cepted thcce was an agreemnîct cntercd
into Letwee n the plaintiff arîd the dcfendant, tOuit
tIe pluîintiffshould rcîcw îLe Liii ait tlîc expiration
of tle tîvo mionils for a fucîher terni cf tivu
mnitiis if tue defendant siîonid nul receivu pay-
mnt of a cer tain sain cf muncy from a third
p'iiîy. Tîjis is an action between iînmediate
par ties. Tiiece is nu douLl a defundint may
prove in snch an action Ilat there lias Leen nu
consideration aI ail, or a total failure cf consid-
eration. Tîcre is no> question uf Ihat sort Lere.
The pIeu sutts nothiiug ln that nature-il as-
tonnies that tlere Las Leen a good consideration,
but thiýt tiii note was îîct lu Le paid on account
cf another agreenient. TLe defendant la nul at
iherty tu sel up a contradicîory paroi agreement

opposed lu the express written contract stated
in the bll ; but it is clear ihatl Le is at liberty
lu set Up anotlier written agreement, ln ichich
the whole rigbîs and iiabiiîies cf tLe paýrties are
Stated. ThaI Lcing su, the question arises,
wîether in a plea it la necessary tu state that
suciî an agreenment was in writing. If the %grec-
ment le Ly paroi, it is Lad, and if it is writteni,
il is good Il is stated in Byles un Billsu, 9th ed.
p. 97, -thongh il Le nccessary lIaI the aigree-
ment affectiug the uperation ofthîe Liil should
Le in writing, il is nul necessary tu aver lIaI il
is lu wriling," and the rule la there correctiy

laid down in tLe case cf -Adais v. Wocd/ey, 1 M.
& W. 874. There tOc oLbjection waa ta7kien Ly
speciai demurrer, Lnt il wstu stated in aigu-
nment that although thal was the case, yct if
tLere la a special deniurrer any point could Lie
laken advantaîge cf-.any point tuai couid Lie
raiscri Ly general derourrer. Speciîl dcinrPers
are donc away iil, and theiefore tIec ase cniy
proves that sncb an objection ivas good on spec-
iml d0mîucrer. Thc case cf The Thrime3 Ilacc
Dock v. Bcymcr stas ai'.u cited, This aas lu
action of covenant upoi au dpcd sgiithe às-
siPg nee., of' B. by wlici B. agre..d lu -hiii the'
coiiipuny tu puircIae, certadin 1,iidai 1r the i.-
cI ai 1oni hele was tiie aser icient tii t Bý atii Lis
asîgneee store ready tu Lave deduced a good
titie, Lut ttuat the cumpany discharged B. anîd
tue plaititiffs freni su d îiîg, and front tie exeu-
lion of a cuîiveyance. It wus contendcd oii Le-
Lalf of the cominpay luit tlhis everment stas
ln'.ufliclent, inasainuc as il le not slown thît tlîu
discharge stas Ly deed. This objectionis lefot
pciiil ont as a special cause of deuncir. Lt
is coîicededl Ilat tLe discharge woud net Le god
unicos il stere Ly deed ; Lnt Il is said îLot if the
averînent Lad. Leen traversed it could nul Le
proved otherivise thuni Ly production and proof
cf a decil, anîd su lie contended thal un genecal
dcninrrer il innat Le takeîî tu Lu Ly died, tIc
only way in stii it cain Le good : and su it wtas
decided. in tue Courtl of F.xclieqner. We think
that the Court of Excîequer stas riglit ln holdinig
tue avermeîît sufficient upon geierai denînri er.
Il la tLe sime point in tLis c-asa, and the rulu
laid duwn Ly Byles, J., la correct. Lt was tLen
argued taI f'ocquet v. Mooce, 22 L. J. Ex. 8.5,
rcquîired that tIere should La an averiliant thi
the agreemeiit wstu in ivriting if Plot tie pieui
was Laiv on gencral deniorrer. This case stas
decidod Lefore the passiiîg of the Coiiinoii Lawv
Procedure Act, 18.32, Baron Parke oiîiy sudi,
Iliat such ai pleà stas denuncrable, foi nul aPra-
iiig thc agreemenit to have Lien iii writiîîg ; Lut
it le questionable whietiier it mighlt nul Lave beem
god uifuer verdict. lc did îlot'g 0O O to suy tli't
il waoý Lad o i getierai demcucrer, tlie the platin-
tiff lîcre lai vequîred lu sLow iii order ù) îiike us
di cide tIat the pieu is Liiil lucre is nu hiidclîp,
clouc lu the other slde iii deciding tbatit ius bu n
necesacy to malte îLe avermient, for if àt tle
triai il în' ns out iliat thc ag~reemîent X is îlot ii
striting hie ivouid nul Le aIle lu gice it iiin eîcü
cf il.

KeuraNG, J -TLe judigm-,nt must Le for tice
defeîîdinl. The oîîiy point ini tLe eaae is shtltl-
er the ivanl cf îLe staiemnent lu tiî piea, tIat
tLe agreemenit stas in striting, malies the phea.
Lad. Thc omiasion dccc nut make tLe pieu, Lad
un gencrai dcunrrcr.

BRSTT, J.,-Lf the agrceement stated inti le
plea was lu wriiig, and moale ut the saine tinteo
as tLe biii, it furîned part cf the saine cntru 1,
and le therefore Loindiîig on thu p; unie... Tue
more proper coursc wuild Laive tucen lu ive
state in lthîe piea lIat the aîgreement wstu in
writing. Lt le not, Lowevcr. a good ohjection to
the piea nuw iliat speciI deniorrers ire donc
away Wstîh Mr. Finlay omilîci lu sLow lIaI
sudb Il pieu Laid ever Leen field Lîd on geel-a
demurrer. Nuw îLot special îlcuîurrcrsa îre dune
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