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4. No entity may impose the condition that, in order for a supplier to
participate in a procurement, the supplier has previously been awarded one or
more contracts by an entity of that Party or that the supplier has prior work
experience in the territory of that Party. An entity shall judge a supplier’s
financial and technical capacities on the basis of its global business activities
including both its activity in the territory of the Party of the supplier, and its
activity, if any, in the territory of the Party of the entity.

3. An entity shall promptly communicate to any supplier that has applied
for qualification its decision on whether that supplier is qualified. Where an
entity rejects an application for qualification or ceases to recognize a supplier as
qualified, that entity shall, on request of the supplier, promptly provide it a
written explanation of the reasons for its decision.

6. Nothing in this Article shall preclude an entity from excluding a
supplier from a procurement on grounds such as bankruptcy or false
declarations.

ARTICLE Kbis-09
Tendering Procedures

1. Entities may award contracts by means other than open tendering
procedures, provided that the tendering procedure is not used to avoid
competition or to protect domestic suppliers in the following circumstances,
where applicable:

(a) in the absence of tenders in response to an open tendering
procedure, or where tenders submitted have resulted from
collusion under domestic law, or do not conform to the
essential requirements in the tender documentation provided in
a prior invitation to tender, including any conditions for
participation, on condition that the requirements of the initial
procurement are not substantially modified in the contract as
awarded; :

(b) where, for works of art, or for reasons connected with the
protection of patents, copyrights or other exclusive rights, or
proprietary information or where there is an absence of
competition for technical reasons, the goods or services can be
supplied only by a particular supplier and no reasonable
alternative or substitute exists;



