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*MATHES0N v. TOWN 0F MITCHELL.

ill-Devise of Lands to Towon Corporation for Public Park forever-
Acceptwe on Coniditions of WÎIl-Condition or Proviso thai
Park be Kept in Proper Order and Repar-Breach-Adtion
for Mandalory Order ta Com pet Corporation to Perform Con-
di W> n-O bligation to, Superintend Performancenfot Asgumed
by Court-F crf eiture for Breach--Claim for Dectaration-
ComtinuouwBreach Begi*nni*ng more thon 10 Years before Acion-
Limitations Act, R.S.O. 1914 ch. 75, secs. 5, 69-rvs-
Condition Sub8eq'uent-Rule against Perpetuities.

Appeal by the plaintiff from the judgment of Ro«E, J., 44 O.L.R.
ý, 15 O.W.N. 314.

T 'he appeal was heard hy MAcLAREN and MAGEE, JJ.A.y and
TCnFouRD and MASTEN, JJ.
J. C. Makins, K.C., for the appellant.
F. H. Thornpson, K.C., for the defendàrit, respondent.

MACxL.uFÎ, J.A., in a witten judgment, said that the action
s brought by the executor of the will of the late Thomnas Mathe-
i for a mandamus to compel, the town council to keep in proper
)air as a publie park certain ]and devised to the town corporation
the te.stator, who died in 1883, or, in the alternative, that the

Xi should he given Up Wo the plaintiff to formu part of the eýstiatc
the testator.
The trial Judge held that the case was not a proper one for a
udlatory order such as was for'nerly made ini the Court of
ancery, because the Court would flot undertake to superintend
ail tirne to corne the performance of continuows duties involving
exercise of a certain amount of discretion. In this the trial

ige was righit.
There waLs a proviso in the will to the effect that if the town
uieil should not keep the land and the fences surrouunding it,
:)roper order and repair and as a publie park should be kept, the
d1 s1ould revert to and becomne part of the testator's estate.
ansgwer to the cdaimn based uponi this proviso, the defendants
up the Limitations Act, R.S.0. 1914 ch. 75, sec. 5 and alwc

6(9). The trial Judge hield, upon the evidence, that there
1 been a continuous birach of the duty to keep in repair for
ýr 30 years before the institution cf the action, and that the
intiff's right of action first accrued more than 30 years before
hstituted it, aud that the statute ws a good defence. ()u
3 ground siso, the action was properly dieniissed.


