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Justice in ruling, thaï; it had caused the accident, and that the
case mxust be withdrawn from the jury. . . . At ail events,
it was--as the learned Chief Justice sub,ýequently instructed the
jury-a inatter for them to consider whether, under ail the cir'
cumistances, the failure to look or listen amounted to sucli want
of care as to disentitie him to recover.

The defendants further contended that the answers are con-
trary to the evidence and the weight of evidence, and tliat the
evideince on the plaintiff's behali was insufficient to sustain the
findinigs. Undoubtedly there was a very considerable body of
testinony which might well have led the jury to a conclusion
adverse to, the plaintiff. Three witneeses, the watchman and two
others, testified that, as the plaintiff approachied the point where
the gates are, they were coming down, 4nd that the plaintiff
lowered his head or " ducked," and passed under in that way....
In reply there was the testimony of one Thorne, which tendcd to
support the plaintifl's ver2ion as to the position of the gates.

The whole testimony was very fully and carefully laid before
the jury by the learned Chief Justice, in a charge to which no
exception was taken ....

The jury had the evidence and the conclusions to whieh thev
mighit cornte upon it fairly presented to them. It was for them to
judlge between the plaintiff's testimony isupported to the extent,
it was by that of Thorne-and the testimony given on behaif, of
the de(fendants. No xnisconduct is imputed to them, and it is flot
suggested. that they wilfully disregarded the evidence or the
charge. li cannot bo said that there was not evidence upon which
they inight r easonably find as they did.

It was, strongly nrged that the omission of the plaintiff to re-
turn Io the witness-hox at the conclusion of the testimony for the
defen ce and expres8ly deny that lie had " ducked " under the gates,
was an admission of the truth of the statements to that effeet, or
that it tended to shew that truthfulness of the witnesses who so
deposed. But this dom not seem to follow. The plaintiff's state-
mient that lie rode past the gates wlien they were up and were not
being lowered was a positive ziatement that he did not; " duck "
to avoid them. . . . Before the jury the defendants had the
full henefit of the circu.mstance, for the learned Chie! Justice
cornmented upon it and intimated that it would have been better
if the plaintiff had returned to the witness-box. The jury were
left frise to drawn their own inferences . . frorn the omission.

... There was evidence on both sîdes to go to them. The2y
were lly and properly înstructed and assist 'ed by the learned
Chie! Justice, and their findings should not been interfercd with:


