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payment of the sum of $35,000 paid by hlm to, the pis
and an order declaring that the true intent and meanlig
parties to the agreement was as set out in paragraph 4
statement of defene, and that, if the Court should deern
sary, it should order the agreement to be rectified s0 as tc
it embody the real intention of the parties.

In view of the fact that, in place of providing for. a
down-payment, -as is usual in the case of an option, and
been the case in the agreements in the form of options whiL
previously been entered into between the parties, the cc~
in question provided for a cash payment of $20,00X0 and th
ment of the -two remaining cash instalments within one
and that the purchaser assumed to go into possession an
tinued in possession until after ail the purcliase-money ww
and thereupon received front thc vendors written doct
transferring ail their right, titie, and interest in the resl
unpatented mining dlaims in question, and in view of th(
of the agreement itself, which provided that the vendors 'R
seil and the purchaser to purchase ail the right, titie, and
est of the v'endors in eaeh of the mining dlaims, I have e(
the conclusion that the document must be considered and
ed.as a sale and purchase, and not as a mere option.

Qu the purchaser obtaining the documents transferrji
titie of the vendors to him, lie became and, was the owner
dlaims, suhject te, the payment of the royalty as mnntioe
the agreement in question, and which was also referred to
documents of transfer as follows: " The royalty herein
referred to as being hereby expressly reserved and ex4
from this transfer is the royalty agreed upon in the agre
dated the 8th day of April, A.D.. 1908 . . . whîch r,
is te be paid on 65,000 sucli tons per annum at lest fr>
said group and on more if more be remnoved, but the roy-
subject to be purchased by the owners of the propertioe li
time as to payments not overdue at the time of 8uch pur
for the sum. of $25,000 cash."

The covenant on the part of the defendant is a definit
certain oue, viz., that "the amount to be remnoved from the
tions in each year" is "to be not less than 65,000 of qul
tons, and the said royalty of 15 cents per long ton si
paid on 65,000 long tons per annum at least, whethe1 .
jamount shail be actually removed or not, and such r<
shail be paid annuaily on the 8th day of April in eaeh yea

The purchaser also provided for his own, protection, b
alteration made by his own solicitor in the contract as oriu-,
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