
830-VOL. XI., N.8.] U.~1NADA L..1 H1* JOURNAL. rDecember, 1875.
C. L. Cham.] CÂSET v. MOGRÂTU. [C. L. Clam.]

gt the end of the sawiug season if the patent
wua aatiafactory; that as no objection wau at tisat
trne made to the patent, th-, 1300 then became
due and payable by thse defendant ; also, that
the defendant bail purchased tise log turner at
the price of $175, and that the plaintiff bad also
agreed to an abatement of $25 for the putting
up of thse sarne. The learned judge entered a
verdict for the plaintiff, and damages at $246
with interest.

Btahune, for plaintiff, rnoved for a certificate
for Superior Court costa.

Olrsifor defendant, opposed the applica-
tion, on the ground that thse claim was for
liquid ated damages ascertained by the act of the
parties, and reduced by payment to a sum
below $400.

PÂTTERSoN, J., granted the certificate applied
for on the ground that altisougis the price was
aacertained by thse agreement of the parties, yet
the ýamount did flot become due and payable
until the fulfilmeut of a condition which thse
plaintiff had to prove, and about wisici tisere
was a confiiet of evidence, and hie was therefore
entitled to a certificate for full costs.

Certificate granted.

COMMON LAW CHAMBERS.

CAS8ET v. MORSATE.

Ejectm-ent-otice limiting deferiee.
When a defendant files bis appearance, the cause jr at

issue, and the plaintiff may serve issue book
and notice of trial. Defendant may, however,
within four days, give notice limtitiug hi8 defence;
and, if he do, rnay, under the powers of amnendmeut
ln the Administration of Justice Act, have the issue
book aniended ln accordance with the limitation,
but hie je fnot entitled te have the notice of trial
set aside.

[Chamabereq, Nov. 2, 1875.-Mit. DÂLioN.1

Tbe defendant having flled lus appearauce
and notice denying plaintiffs titIs, aud claiiug
title iii iiself in ordinary forni, the plaintiffmuade up tise issue hook aud served it together
wiîls notice of trial. Subseqtseutly to tise ser-
vice of the issue bsook sud notice of trial, but
witluin tise four ditys allowed by tise C. L. P.
Act, sec. 12, defendalit filet notice limniting his
defeucé; and iutinediatelyý obtaiued a sumimous
calliug sq-ou tise plaintitfto slsew causse why thse

ssebook and notice csf trial iiereiiî sbould flot
he et aside for irregularity, on the ground tisat
thse issue book did. net contain defendant's notice
limiting defence.

Osler sisewed cause. As soon as a defendant
in ejectmnent files his appearauce, tise cause is
at issue, and plaintiff i8 at liberty to serve thse
issue book and notice of trial fortiswith. Ac-
cording to section 12 of the C. L. P. Act, " au
appearance without such notice confining thse
defence to a part, shall ha deemed an appearauce
to defend for thse wisole. " If defendant wisls to
limit bis defeuce, the proper practice is to file
and serve notice to tbat affect with tise appear-
auce; and if this is not dona, plaintiff inay
procaed on the undarstanding that the cause in
at issue. The notice wisich. defandaut files,
]irniting bis defen ce, is on its face embarrasaing;
8e tisat tise proceeding looks very like a tric.k to
tisrow tise plaintiff over tise Assizes, and, on
the authority of Vrooman v. Vrooman, 17 U. C.
C. P. 523, sisould be struck out. Under the
powers of amnident iu tise Administration of
Justice A&ct, the defendant sjiould not ba allowed
to defeat tise plaintiff's notice of trial.

Dccvidson contra. Under section 12 of C. L.
P. Act, defandant's notice linsitiug his defence
is perfectly good if filed witisin four days after
tise filing of his appearanca. Thsis is a right
given by tIse Act, wisicis cannot be overîiddeu
by plaintiffs voluntary axpedition in nsaking
up and serviug is issue book before tIsa ex-
piration of tise four days. Tise notice of trial
shou]d be set aside, and tise issue book auended
by insertiug defeirdant's notice limiting bis de-
fence. See Grimshawe v. White, 12 U. C. C.
P. 5 21, asd Phillips v. Wfitcr, 3 Prac. R. 312.

MR. DÀs.TO.-It is qtsite true tisat under tise
Act defendaîst has four days after appearauce
within wisich to file bis notice limiting defence.
It is also truc that svben a defendaut wisises to
defend for a portions merely of thse land claimed
by plaintiff, tise practice is to fle a notice liniit-
in'- lbis defence to tIse particular portion wluich.
lie dlaiims at tise satne time tisat hie files bis
aîspearance. If, then, as in thse presexst instance,
tise defendant choose to take advautage of the
four- days allowed iin by section 12, aud file lus
appeasrance withont such notice, tIse plaintiff is
aiso julsiifted iii couisileing tliat thse ulefeudant
initeuds tu ileteud for tise whole. Thsis being tise

1case, the îslaintif, whseu lic fimsds a, simple sp-
pearauce ffled, nay lsroperly treat tise cause as at
issue, arsd procecd accordiugly. The clauîse of tise
Adininistration of Justice Act as to ainendusents
obviates, in iuy opinion, tIse dilficulties un ier
tise former practice. Tise defeudaset Isas, of
course, a riglît to have tise issue book anaendid
s0 as to, ijeclude bis notice linsiting defence ; but
I catsin ot set acide plaintiff 's notice of trial.
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