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natural resilt was that, although the failure of the servant to report
or complain of a defect was mentioned ini somne of the cases (c)
this fact was nevc- treated as a material element in the case, the
rnaster's defence being regarded as compiete witbout any refererice
to the question whether the servant had communicated bis 1-now-
ledge. In none of these cases was the evidential significance of
the servant's siler,e considered mn any other point of view than as
a circumstance tending to sbew his acquiescence in the conditions
that is to say, as a circumnstance, corroborating a presumrption
already absolute that the risks in question had been accepted. Such
heing the state of the authcrities. the rnere fact that the existence

ofa duty on the servant's part to notify bis master of a defect
wvas neyer affirmed cannot fainlv be adduceci as a ground for deny-
in- that there was such a duty'. When subjected to the teýt of
to general pi inciples, the correctness of Lord \Vatson'.. theorv ýeems
bce qually disputable. It is impossible tc, adopt it without accept-
lng the conclusion, that, if a jurv bas, in a common law action,
found that the servant %vas guiltv of contributorv niegligence iii

failing to give notice of the defcct wvhich caused bis injury, and
if is ciear tl at the verdict %v-as based on the hypothesis that there
%vas a legal duty incumbent on the servant to give the notice, a
court of review wotuld bc constrained to set the verdict aside.
Such a proposition seerns toc prepo'sterous to entertain. The
extreme improbabillity of stich a verdict's even being renidcred
may be readily con)icedcd, but this rDractical consideration i., im-
materiai in a discussion ofý the abstract point of law which is
involved.

The gcneral etiect of the Arnerican decisions in this conniection
is inconclusive for the same reason as that which has been adverted
to in commenting on the English cases. The faflure to rcport a
dcfect is usualy treatcd mercly as a cumulative greund for deny-
in- the servants' right of reccovcry-, and not as the breach of a
spet ific duty ('d)."

I;asmucb as a servant frequcnt1ý finds himnself relegated to

his commc>n law rights, owving to bis having failcd to give due

(r) For exaniple, Ski/'p v. Fasterp; &r. R. CO- (1853) 9 Exch. 223.

(d') Se,,, for example, the language used ini Baltimore d-c. R. Co. v. flaugh
(I8q13) 149 UJ.S. 368 ; I1iugh v. Texas~ 'tc. R. Co. (187Q) 100 U-S. 213 (P. 224>
.1l t4ren v. Cent,,ral lira nck <c. R. CO. (1883) 3o Kan. tx)i ; Pollock v. Sellers (i89o
42 La. Aun. 623.

mu


