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the other hand, it has been urged that the pro-
ceeding is so manifestly without foundation, be-
cause there is not a sufficient complianee with
the requirements of the 7th sub-section of sec-
tion 8 (Act 1864), that any court must be held
to have such an inherent jurisdiction ss to re-
quire the law and practice of the court to be
substantially coraplied with.

The judge of an inferior court cannot grant a
new itrial on the merits unless the statute gives
bim the power to do so: 1 Mosely on Iuf. Courts,
283, but it has been held that if a judgment
had been obtained by a fraudulent surprise, the
Jndge may grant a new trial, Bayley v. DBourne,
1 8tr. SE)A, so it has been held that the judge
of an inferior court may grant a new trial for
matters of irregularity, as where procecdings
have been contrary to the practice and rules of
the court; Zb.; and wide Jewell v. Iill, 1 Str.
499.

I find it Iaid down in Archbold’s Bankruptey
Practice, 10 Ed. 878, for certain irregularities
the court will annul the fiat, as for a misdeserip-
tion of a place of residence of the petiticning
creditor, but this was done by the Coart of Re-
view in DBankruptey (see same Vol., p. 878).
There is no Court of Review for Insoivency pro-
ceedings here, (as there nsed to he wnder the
Bankrupt Act,) excepting in the way of an ap-
peal from the decision of the judge, so that an-
legs the judge has the power to set aside pro-
ceedings for irregnlarity it cannot be done at
all, no matter how irregalar they may be.

The striet wording of the 14th sub-section of
the 8rd scetion gives mnomore right to the de-
fendant than to this petitioner to move the judge,
nor power to the judge to set aside proceedings
for irregnlarity; the sole ground wupon which
defendant can petition to have the proceedings
set aside is on the ground that his estate has not
become subject to compulsory liquidation, which
involves merely in strictness an enquiry upon
the merits.

I apprehend, however, that the power to con-
trol and enforce the practice of the court must
exist somewhere, and must be primarily in the
judge, subject to an appeal: that is what [ must,
therefore, hold at present, until I am better ad-
vised, and that the Tth section of the amended
Act of 1865, with reference to the ‘‘contesting
of proceedings,” applics to the different modes
by which proceedings in Insolvency might be
contested, »s they are in England, by actious of
trespass and trover, and the like, notwithstand-
ing proceedings of adjudication in the Court of
Bankraptey there—and which, but for that Tth
section, might be ipstituted here for the same
purpose. Here, that section makes all such pro-
123 conclusive for all purposes after a cer-
tain time, which, to my mind, arguesin favor
of, instead of against the application of this
petitioner, and of all such applications by those
who way be interested in the proceedings or in
the defendants’ estate.

In England a creditor may pray to annul a
fiat, even a"though privy to the very act on
which he grounds his objection to the fiat, (sce
Arch. Prac. in Bank. 394,) or any party not a
greditor who can shew he sustains a grievance
from the fiat, ag a trustee under a deed which the
flat will overreach (idem 895); even a stranger sum.

moned to give evidence before the commissioner,
can petition to annul the fiat, and the plaintiff in
an action to which an attorney {the bankrupt)
had been atitached for not putting ia bail in
pursuance of his underta ing, had a suificient
interest to annul the fiat (iuem 305); an adjadi
cation must be supported by all the 1egal requi-
sites (see ex purie Brown, 1 D. M. & G. 456; 1
Doria’ & Macrae, Bankruptey, 822,) bO that on
the whole I think the pet.nonor here, who swenrs
he is, and whose petition seis forth how he
is a creditor, has in this court a suflicient in-

erest to give him a Jocus stand? upon an appli-
cation of this nature, notwithstanding the deci-
sions of the judges at Common La w in the cases
cited, and of ,man v. Wilson, 2 Practice Rep.

874,

Then it was further objected that the infov-
mality apd insufficiency comi)i‘mou of should
bave besu clearly set out in the petition, ov offi-
davit, or gsummons.  This no doubt wonld be a
sufficient ohjection in an ordinary court of law
with an es shed set of rales or practice;. |
tn the absence of all such, and with a sumn
referving to a petition and papers Rl ed
served, speo I Iy setting forth that p Hif s af-
firmation w 1:1f‘0‘ma1 and insufficient inlaw in
several ro yvect@ T think it is all that any court
or rules of practice could reascnably require.

The firet of these objm tions is that the ﬁxlulf -
tiff; a Quaker, did not 2 m moas reg [} by mv
The 1s¢ section of the C. 8. of U. O, cap.

a permissive enaeiment for the relief and bm//a
of particular secis, and after having fivst made
the declaration presented as to their membership
of the particular sccioty, provides that they
‘“may make the affitmation or declaration in the
form therein following,” that is to say: «1I, A.
B., do solemnly, sincerely and truly declare and
affirm,” &c. DBoth declarations are requisife,
and the making of the one and dispensing with
the other does xot so comply with the statute as
to give the affirmation of such privileged persons
as the plaintiff the same force and cffect as an
oath taken in the usual form. In Upper Canada
the eraditor, under the 7th sub- “')ctlon of the 3rd
section, must, by ¢ ofidavit” of bimself or any
other individnal, show, to the satisfaction of the
judge, that he is a creditor of the defendants
&c.  Theve were three ways in which he migh
have acted: either by swearing to the necss
affidavit himself, or getting some one else to act
as his agent and make the affidavit, or to bave
complied strictly v vith the 1st section of the Cen.
Stat. of U. C,, cap. 82, whereby < the afirmation
or declavalion wou,lfl have the same jorce and ¢ffect,
to all intents and purposes, in all courts of law and
equity, and all other places, as an oath taken in
the wsual form,” He did neither; and in the
absence of either T think the attachment, and all
proceedings under it, irregulor, and must be set
aside.

As to the objection that the plaintiff’s affirma-~
tion was made before Mr. McLean, the plaintiff’s
attorney prosecuting the attachment, the case of
Ex parte Coldwell, 3 De(}. & 8., 664, cited in 1
Doria & McRae, 322, shews that it is invalid
and unsustainable, because the mere circum-
stance of the affidavit filed in support of the
petition for adjudication being sworn before a
Master Extraordinary in Chauncery in England,




