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This is an objection altogether distinct from the
question whether by any thing that had taken
place, between 1826 and 1836, this instruction
could, in u court of justice, be held to have been
cancelled cither expressly ov virtually. It turus
altogether upon the legal effeet upon official acts
in n colony, produced by the demise of the
8overeign or by o chiauge of persons in the office
of Guvernor of the colony. Questions of that
nature have, ns we suppore, not unfrequently pre-
gented themsclves: and fromt an early period a
great deal of legal learning has been employed on
both sides af the Atlantic in discussing them.

If it could be at any mownent, (which under the
circumstances it cunnot be) to consider in the pre-
sent case the effect of the change in the person of
the Sovereigu or of the Qovernor, or of both, upon
an author ity such as we are speaking of, I nppre-
hend thatupon a close investigation some difliculty
would be found in coming to the conclusion that
the authority of his late Majesty, King George the
Fourth, to Sir Percgrine Maitland, to carry the
provisions of an Act of Parliament into effect, had
become legally of no force from the chnnges I have
spokot of.

My own opinion at present, so far as I have
formed one, is the other way. But the existence
of & much later authority, equally explicit, and
conveyed in n wmanuer more formal, from the
King who was reigning, to the Governor who was
in office ut the time the patents complained of were
issued, makes it wholly immaterinl to consider in
what position Sir John Colborne’s acts would have
stood if this separate instruction to s predeceszor
hud been his only nuthority.

Then with the statute 31 George 111., chap. 31,

* before us, and with this ovideuco which wo have,
of the royal commissions to the Governor of
Cannda which issued after the statute, and of the
Royal instructions which accampanied or followed
them, we are called upon to determine whether it
can be properly iield, as it is contended by the
Attorney General, ¢¢ that the Licutenant Governor,
Sir John Colborne, had not at any time authority
to issue the patent in question in this suit, or to
<otablichy tha rectary therein mentioned, or to
endow tho same with the lands contained in the
patent.”

Itis true that the 38th clause of the statute
does not enact that it shall be lawful for his Mojesty
o constitute Parsonages, or Rectories, or to endow
them ; nor does it enact that the Governor of each
Province, might do with the advice of his Council.
Butitmakes it *lawful for his Majesty to authorise”
the Gover®or of each Pravince, with the advice of
his Council, to constitute and endow Parsonages, or
Rectories ; and under another state of facts it might
have appeared rather a nice question for a court
of justice to determinc what degree of force it
would be proper to give to the word *“ authorise,”
asused in the 38th clause; in other words what
evidence of the fact of the Governor having been
ssauthorwsed,” it would be reasonable to call for,
after a lopse of sixteen years and upwards, during
which the Reetors had been in the enjoyment of
their Rectories and endowments, and suffered to
build upon, improve, and lense them, without any
proceedings having been instituted in any court of
Jjustice to question their right.

The statute 31st George III, was very ably
and carefully framed: the different objects to be
provided for are systematically arranged; and
there is a clearness and precision of Innguage such
as might be looked for from the eminent men by
whom it is known to have been prepared. There
are some of the clauses of that stattste in which it
is distinctly specificd with what degree of formality
his Majesty is to authorise his Governor, or
Lieutenant Governor to do certain acts. Thus, in
the 3vd, 13th and 14th clauses, it is provided that
his . Majesty may authorise the Governor “by an

instrument uxer his siyn manual,” to do tho several
things mentioned in thoso clauses,

In the 25th, 26th, 36th, 89th, and 48th clauses,
in just the samo form of expression as is used in
the 38th clause, it is mado *luwful for kis Majesty
fo anthorise the Qovernor,” &c., without pointing
out any particular form or jnstrument by which
the authiority shall be conveyed. Aud agaiu the
Sth aud 31st clauses prescribe particular methods
of making known his Majesty's permission, or
his decision upon the matters to which they refer.

It 13 not probable that these varintions in the
language were accidental and undersigned, 1
think I see reasons for the diversity, and that it
proves the careful discrimination with which the
act was framed,

For instance DParliament, having by its direct
legislative authority, constituted a Legitlative
Council for ench Drovince, it was intended that
the members of it should be such persons as his
Majesty (aud not his Licutenant Governor) should
think fitto nppoint, The nomination was reserved
to the Crown; aud it was mado nccessary there-
fore, as in ull such cases, that the selection should
bo wanifested by some form of appointment,

8o by tlie 13th clause, the foundation was to Le
laid of ouv representative form of constitution; and
it scemed proper that the measures which were to
be taken in the colony by the Licutenant Governor
for catling these provisions into operation, should
be shewn by some solemnity of form to have
emanated from his Majesty.

In all these cases, therefore, the antliority from
the Crown to the Governor is expressly required
by the Act to be comveyed by an justruinent under
the sign manual.

By the cighth clause, it is enacted that a Legis-
lative Councillor £hall forfeit his scat if he resides
out of the Provinco for four years continually,
without the permission of his Majesty signified to
the Legislative Couucil by the Governor.  But by
what formality, or in what manner his Majesty
is to signify his permission is not stated in the
Act.

No vue, I suppose, would think of enquring
what foundation the Governor had for commmuni-
cating his Majesty's permission,

Practically his announcing the permnission in his
Mnjesty’s name, would bo taken as proof thatit
bad been given, or in other words would be
accepted as o compliance with the Act,

In the 31st clause, which relates to disallowance
of Bills passed by the Legislature, the disallowance
is required to be expressed in an order of bis
Majesty in Council, and to be certified under the
band and seal of the Secretary of State. These
solemnities aro evidently proper, both in regard to
the nature of the Act to be done, and also for the
purpose of shewing by sowe written record of the
precise day of disallowance, that it Las taken place
within the two years limited by the statut2.  So,
also, in providing by the 48th clause for fixing the
time when this important constitutional charter
should come into force, it was made lawful for his
Mnjesty, with the adviee of s Privy Council, to
declare, or to authorise the Governor to declare
the date of tho commencement of the Act in cach
Province.

That must be taken to imply, as I suppose, the
necessity for an order in Council; a formality not
unusual on similar occasions, and peculiarly
necessary in this instance, since it could not, upon
any general principle, have ¢come within the sphere
of duty of a colonial Governor, to fix the period of
commencement of a Dritish Act of Parliament.
But with respect to .hose other clauses, in which,
as in the 88th, nothing more is said than that his
Majesty may authorise the Governor to do the acts
mentioned in them, viz: the 26tb, :26th, 36th and

39th clauses, they respect matters which sre all of
them of internal concern, and some of them

periodicnlly recurring; and matters which, after
the noew Government should bo organized and be
in operation, it would, upon constitutional princi-
ples, hnvo been competent for the representative
of the Sovereign to deal with, by virtue of the
Roynl prerogative. Oneis not therefore surprised
that tho ircegularity of such acts, when done by
the Governor, in the name of the Sovereign, is not
by the statute made to dopend upon the existence
of an instrument undei tho gign manual, or of sn
iustrument executed with any other preseribed
degree of solemnity.

Take for instance the constitution of tho Rec-
tories, under the S8th clause, which is the mattor
we have now to do with, If it had not been for
public discussions and movements, not growing out
of any such claim of interest in the subject matter,
as courts of justice can recognize, we can see
plainly enough that the Itectories might have ex-
isted without their validity being coutested, from
their establishment in 1836 to the year 1862, when
this jnformation was filed. Rectors would have
been appointed, as indecd they havo been, from
time to time, througliout the whole period, not-
withstandiug the addvesses and dispatches which
are collected in the volume before us. The Kectors
would not have been likely to demand rigid prool
of the manner in which hiy Majesty Aad authoriced
the Governor to constitute their Rectories; but
would, as weTuay suppose, hiave entered into pos-
seasion of the lands which they found aunexed to
their livings, as endowments, and would have
improved or lensed thew, assuming that all was
right.  And, ifin 1852, when it scews this inform-
mation was filed, after lnrge sums of moncy had
been expended by the Rectors or their lessecs in
buildings and improvements, the Colonial (fovern-
ment had either upun, or without, an application
from cither branch of Legisluture, directed its
Attorney General to call the legality of tho Ree-
torivs in question, by filing an information for
cancelling the patents, upon the mere ground of
inability in the Rectors to produce an authority
under his Majesty's sign wanual, or in any other
shape more formal, I do not believe that such &
suit could huve received much countenance cither
apon gal, ov cquitable principles.

Wo should not, in that se, have had (nor have
we now,) the Sovercigr. complainiag that the
Patents had been issued in the name of her royal
predecessor, but without his authority, and desir-
ing on that account to abolish the Rectories, and
dispossess the Rectors ; but we should have had, as
weo now have, the Coloninl Government praying
Court of Justico to bring things to that iasue.

And when we look at the information itself, and
all the documents submitted to us, we see very
clearly that it is uot because either the legislature
or the Governor of Canada for the time being,
advisedly denies the validity of the Rectories, or
maintains that Sir John Colborne in the use which
he made of the Royal authority, acted injuriously,
or in error, that this proceeding is pending; but
because one or Loth brauches of the Legislature
{ desires to have the question of validity determined.

A Court of Justice, however, can dispose of no
1 question as . merely abstract, or speculative
question, with a view to its beaving upon polticsl
considerations, and without regard to the legal
interests that may beinvolved. 'They must assume
that the suit is brought in order to accomplish
the object prayed for; and must deal with it
accordingly.

Andif the question had been before us under
j8uch circumstances as I have supposed: that is,
withoutany positive and directovidence of authority
having beea sent to the Licutenant Governor, we
ishould have had to ask ourselves whether the
Rectories could be cancelled, and the endowments
resumed after such a lapse of time, on this ground
only, that the Rectors coudlnot produce eridence




