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of the notes given nto the plaintiffs’ hands as seeurity for their
debt these plaintiffs can have any claim.

And as to those notes, the plaintiffs’ right to recover seems to
me to be clear, for they cannot be held to havo passed under the
assignment to defendunt, except ag to the suvplus aft .. the plain-
tiffs’ clmim. It was cvidently the intent, taking the assigument
and the schedule together, to provide that the plantiffs' advances
should first L 2 paid out of them, and to give the assignee to under-
stand hat there was that prior claim on the pruceeds in the
plamntfls’ favor, to secure which the plaintdfs held the notes.

I think Feeban's evidenco fully supports the plaintiffis' right tu
the 82,500, 8o far as it can be shewn to have been cullectcd out
of or upon theso securities.

If what was collected from Thompson & Co. wascollected merely
as so much by way of a dividend on their whivle debt due, and
without any refereace to any particular securities (as I suppose it
wag), then of course a calculation must be made founded on the
proportion of the securitics held by the plaintifls to the whole of
Feehan’s claim aganst Tivmp=on & Co.

McLgay, J., having beer absent during the argument, gave no
Jjudgment.

IRWIN v. SAGER ET AL,
Eectment— Right to try question of boundar —0tmfliet of epinion

It was held by this cunrt that at a forner trial the questlon of boundary should
have been tried in this artion of « jectent.  The Court of Commen Pleas hield
differontly upon the rame point in other cases, and the Chief Juxtice of that
court having at & second t1al ruled jn accotdance with their judpinent, & new
trisl was graoted witbout costs.

Ejectinent of the west half of lot number 29 in tho 3rd con-
cession of Apcaster,

Tius case came on fur trial at the last spring aseizes at Hamilton,
before Draper, C. J., and the title of the plantiff to the west balf
of fot 29, in the third concession of Ancaster being admitted, the
defendant offered evidence to prove that the land actually in dis-
pute between him and the plaintiff, though claimed as part of that
iot, was not in fact part of it, but part of lot No 2&, to which the
defendant claimed title. The learned Chief Justice rejected that
evidence, holding that under the statute he must treat the appear-
ance as general, for the statute, though providing for a notice
limiting the defence, the defence does not provide for a limited
appearunce; and consequently, as the general defence could not
under the admission be sustained, the plaintiff was entitled to a
verdict for the whole of the lot sued for; and that he must take
possession at his peril of any land not helonging to that lot.

Sadlier obtained a rule nust to set aslle the verdict, relying up-
on the judgment given in this caseafter a formertrial, 21 U C Q B.
373, at variance with the decision of Common Pleas in .. id v.
Savage, 12 U. C. C P. 143, in accordance with which the learned
Chief Justice ruled at the last trial.

Barton shewed cause.

McLeay, C. J.—The able judgment of the learned Chief Jus-
tice of this court delivered Juring the last term in this particular
case seems to me couclusive as to the question whether or not a
di-, uted boundary can be decided in an action of c¢jectment, or
whither an action of treepsss is the only furm of action in which
such a question can be raired.  Before the passing of the Lject-
ment Act, Cousol. Stats. U. C, cap 27, the constant practice was
to bring sjectment in any case of disputed boundary, and the pre-
mises were so defined that there could be with due care no diffi
culty in seeing on the fece of the proceedings the premises sought
to be recovered. It is true the verdict in any such action might
be disputed at the instanco of either party, and another action
might bo brought, but the facts disclosed in evidence were gene-
rally sufficient to satisfy *ue parties on which side the right lay ;
and though in sowme instances other actions might be brought on
the same or differe: * testimony, tho disputed boundary might be
called in question ana disposed of, for the time at all events, in an
action of ejectment as satisfactorily as in an action of trespass.
I cannot, I confess, gce that in changing the mode of procceding
in an action of cjectment, and causing the pirties actuaily con-
testing to appear as plawntiff and detendant {astead of Joha Doe
aod Richard Roe, the legisiature intended tu drive & paryy,
order to assert a right to a piece of land in dispute, to an action

of trespass in the first instance, in which damages only can be
recovered, and then to an action of cjectment to recover the land
after & recovery in trespass.

The 26th scetion of the Ejectment Act provides that upon o
fiuling fur the claimant julgment may be cigned anl exeention
issued fur the recovery of possession of the property, or of euch
part there £ a9 the jury bave found the claimant entitled to; and
the 12th section provides that any person appearing tn o writ msy
limit his defence to a part only of the property mentioned therein,
dexcribing that part with reasonable certninsy in n netice entitled
in tho court and cause avd signed by him or his attarney ; apd an
appenrance without such notice confining the slefence to n part
<hall be deemed an appearance to defend for the whele. 7 think
that these cliuses, and the 49th aectioe, as to the effect of a julg-
ment in cjectmeat, and indeed all the provisions of the uct, shew
that, though the furm of procceding was changed, the action of
cjectment wasintended to be the same ar it had alwaysheen  In the
case of Petersv Niron, 6 U C C. P 451, the learned Chief Justico
says that the practice cf trying boundaries in actions of ejectment
had prevailed too lung perhaps to enable the courts by their own
authority to put an end to it; butin that case the decision was to
discourage (except when bound by well-established rule) the
practice of trying questions of boundary by actians of ¢jectment,
the legitimate object of which it declares is to try titles.

The decisions of this court =~ to the right to try questions of
buundary in activns of ejectinent, and those of the Comumon Pleas
on the sulject, are s0 much at variance a3 to Jeave suitors in
doubt as to the law, and in some cases create so much inconve-
mence and expenso to parties that it is extremely desirable that 2
decisivn of our lughest court shuald be obtained , but till then T
do not feel at iberty to decide that o conrse of proceeding which
I believe has always prevaued in this proviace shall be 1v lunger
continued.

Burys, J., concurred.

HagsRTY, J., dissented, retaining the opinion expressed by the
Court of Common Pleas, of which he was then 8 member, in Luad
v. Savage, and Lund v Nesbut, 12 U, C. C. P., 143,

New trial without costs.

CHANCERY.

(Reported by ALEX GRANT, Eeq, Barnslerat- Law Reporter to the Court)

MassINGBERD V. MOXTAGUE.

Sale for taxes—Sheril's officer— Duty imposed om shertyf and kis officers at sales
Jor taxes—=Caals.

At a aale of lands for wild land taxes, one of the shenf's officars couducted the
aafe, at which he kuoched down without any competition to another othcer of
the shentil, a lot ot land worth about £350, for rather less than £7 s . which

A was subsequently, with tho ssavnt of tho sheriff. enterwi fn the sales bovk
. the name of the party who had conducted the sale, for the purpose of ena-
bliog the person to whom it had been knocked duwn ta cheat his creditors
Upon a bill il to set anide the deed executed by the shenfl, it was shewn that
by arrangement amonget tho persons attending the sale, it was understocd a
ot shuuld be knocked down 1o each person in turn, in pursuauvce of which the
sale lu gquestion was effected. Under these circumetances the court set zade
the sale with costs as azainat the person to whom the conveyance was made.

The duty Imposced upon sheriffs at sales of 1ands for taxes §3 to sell such portions
uf the lands offered a9 the sbeniff may consider it most for the sdvantaze uf the
ownurs thereof, where therefore a sherltf so Deglected hir dnty in this respect
th. t at 3 sale for taaes very valusble lots of land were knocked dowe for tnthug
&m uuts of taxes, 1 pursuance of an agreement to that effect eotered into
am ngst the lidders, somo of which lunds were purchased by balliffs in his em-
ploy. and with his know)-dze, the court §n dismixzsing the Lill hled to set astde
one of the rales to bis bailiff as against the sheriff, refused him bis costs It iz
not stlxnmrh-x:t that the shoriff dees not participate in such arrapgements for his
own benetit.

The bill in this cause was filed by the Reverend HHompesh
Massingberd, against Charles Montague, William Glass, sherniff of
the couuty of Middlesex, and Jobr Godbold, praying, under the
circumstances appearing in the head-note and judgment, to have
a gale cffected by the defendant Glass, as sheriff, set aside, and
plaiotiff let in to redeem the lands so soll to the defendant God-
bold, on the payment to him of what he had advanced.

The cause came on to be heard before his Lordship tho
Chancellor.



