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the shares of the deceased devisees went to the survivors, and
that each of those who outlived the witow of the testator was
entitled to an equal proportion—that iy, one-fifth ot the whole
estate.

Mowat, for the plaintif, submitted the matter to the consi-
deration of the court ; the whole question being whether the
survivorship referred to the death of the test tur or that of the
tenant for life,

Strong for the defendants,

Buckle v. Fawcett (4 Hare 536:) Cripps v. Wolcett (1
Madd. 113) were referred to.

The judgment of the court was now delivered by

The Cuancerton: The only question arsued before us in
this case arises upon tiie will of Allun Patterson,  Alter de-
vising the premises in question to the testator’s wife for life,
the will proceeds in these words : “And from and after the
determination of the said terny, 1 give aud bequeath the afore-
said teal estate and lands, or the remainder or remainders
thereof, to the children of my brother Robert Patterson ;
Elizabeth, the danghter of Jane Corbet, widow, now residing
in Scotland, and the children of mny deceased sister Klizabeti
Woodrotw, or the survicor or surcivors of all of them, their
Aeirs and assigns, for ever, in fee simple, to be equally
dicided among them.”? And the question is as to the con-
struction of this clanse of survivorship,—does it meau the
survivors at the death of the testator, or the survivors at the
petiod of distribution?

The cases upon this subject have varied <o much from time
to time, that it would be nnpossible to adopt any construction
which would not be inconsistent with some of them.  In this
state of the authorities, it is necessary to look to the reason of
the thing rather than to the roles which have been from time
to time propounded ; and, viewud iu that light, I concwr in
the construction placed upon this will by the learned counsel
on both sides. 1 agree in the observation Vice-Chancellor
Wigram in Buckle v. Fuwcett ¢t Hare 512,) “that lhe'

rounds upon which it was holden, as a rule of cons'ruction |
that indefinite woids of survivorship should be referred to the

(
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‘I'his was 8 summons in the nature of a quo warranto, issued against John
Counter, Maynr of the City of Kingston, calling on him to shew why he
uanped the office off Aldeeman of Victoria Ward in sad Mayot of the City of
Ringaton, “The obgecnon to the defendant’s election wans that he was a Cone
teaclor nnder 16 Vie, ch, 161, see, 28 in this that he was a stockholder in the
City of Kingston Gaz Jaght Company at the e of his election, which Com-
pany then had and sull have a commet with the Corpatation of Kingsion to
supply the said city With gas ata certain 1ate 1o be pid therefor (o the aaid
Company.

Cooper and Draper for relator.
Forsyth for detendas.t.

The deferndant was elected 1o the office of allerman for
Victorit Ward in the City of Kinuston, on the 2nd Jan, Inst,
ani to the office of Mayor on Monday the 15th d y of the
same wmontl.  ‘Thu fiat was signed and’ the summons issued
on the 13th February, but the copy was not served until the
15 h, ‘The defendunt was at the tune of the election a stock-
holder t3 the amount of £140 124, 6d. in the City of Kingston
Gas Lizht Company, which Company on the 12th day ol
September, 1851, had entered into u contract with the Mayor,
Aldermen and Commonalty, of the City of Kingrton, to supply
fifty lanps with gas for £300 a-year, to be paid by the said
Mayor, Aldermen and Commounalty. The contract to con-
tinue in force until 1st Sept., 1853,

It wasobjected that the writ should have been served within

the six weeks under 16 Vie, ch. 181, s, 27,

1t was proved that defendant was, before the election and
at the present time, indebted to the Company in a large
amount, and it was urged that under 16 Vie. ‘ch. 193, the
defendant, in consequence of his indebtedness to the Com-
any, had not such an interest in the stock as would make
1im a contractor within the meaning of the statute.

Mackeszte, Judge: The fiat was signed and the rit issued
within the statutery ~ix weeks. It is not necessary that the
service should be within the six weeks. The 16 Vie. ch. 181,
< 27, merely cnacts, ¢ That the original writ of summons
shall be applied for withia siz weeks?  The service may
be made alter the six weeks.  There is no notice or protest
necessary under the statates regulating our municipal elec-
tions. A protest made or a notice given at the commence-

death of the testator, are not cunclusive.” (Doc d. Fere v. | ment of an clection might have a bearing upon the decision,
Hiil, 3 Burr, 18823 Doe d. Dorwell v. Abey, 1 M. & S. 428,) { i an ¢pposite candidate claiming the seat was the relator, as
I am of opinion that the clause of survivurship inthis will, it is zenerally keld that when volers give their votes to a dia-

placing upon the language ot the testator its natural construc- |
tion, refers to the period of distribution, and not of the death
of the testator; and that construction u;‘)pcnrs tu me to be
sanctioned by the current of modern authority. 1t must be
udmitted that the Vice-Chancellor appears to have proceeded ‘
upon a very imperfect, if not an erroneous view of previous
decisions in determining Cripps v. Holcott (1 Madd. 11,)
the first case in which the old rule was expressly disavowed §
aad in Doe Long v. Prigg (8 B. & C. 231,) a case sub-
sequently decided, and as it wonld scem carefully considered,
the doctrine of the older cases was adhered to; but the
rule Jaid down by Sir John Leach appears 1o me 1o be so
much more accordant with reason, and has been sololten
recognized by subsequent judges (Gibbs v. Tuit, 8 Sim. 132
Blewitt v. Stauffers, 9 Law Jour. ch. 209; Spurrel v. Spur-~
rell, 17 Jur. 755; and see Pope v. Whitcombe, 3 Russ.

124,) that 1 have no hesitation in following it in the present | p

case,
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qualified candidate, with knowledge of the disqualification,
such votes are consilered thrown away. Bat in the present
mstance the relator is merely a municipal voter, having an
interest as such in the election in question, consequently a
protest or notice conld make no difference, as the relator
cannot ask for the seat of the defendant, I think the stat. 16
Vic. ch. 173 refers only to joint-stock companies to be formed
after the passing of thut Act, and not to companies like the
Kingston Gas Light Company, formed before it; but if it
could be construed as applying to the City of Kingston Gas
Light Company, it couki not atfe 3t the decision of the present
case. Jtistrue that the defendant was, before and at the
time of the election, indebted to the Company in a consider~
able sura for gas and otherwise, but the 23rd section of 16
Vic. ch. 173, merely euacts, ¢ That it shall not be lawful for
any sharcholder who is or shall become indebted to the Com-
any for Gas, Water, rent, fixtures or otherwise, to transfer
any shares of stock held by him until payment be made to
the Company ot all sums due by the stockholder.”” This
enactment creates merely a charge u%on the stock in the
event of the stockholder becoming indebted to the Compuny
o the estent of the stock, but does not thereby divest the
stockholder of his interest therein. The defendant could only
be divested of his interest in the stock by sale, transfer or
forfeiture. The seizure by the Shenf of the stock in question,
took piace after the election for Victoria Ward ; but even if a
seizure had been made before the election and no sale followed,
it would make no difference, for the effect of a seizure would
be to bind and hold the stock, but the property would not be
altored until final execution and sale by the Sheriff. (Sewell



