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The action and counterclaim were tried witliout a jury
Toronto sitting..

A. C. MNeM'\aster, for the plaitiff company.
J. Hales, for the defendant.

KEu.Y, J., in a w-ritten judgnient, sýaid, after statig the. f
that the plaintiff company had had poseson of the. prer
since 1909l,, under leas m ade by the dlefendant aud his predeco
i the ownerghip of the. preinises. The plaintiff company

given lsssinof and had continued to use the cellar foi
purposeifs of heating the preinises, storing coal and other
modities, and for other purpùoses as well, ail aloug believing
it had an exclusive right thereto, although the lease contain,
statement that the plaintiff company " was only getting
grouxid-loor . . . and access to the cellar.". There
no evidenre that tiie lessor or any one but the plaintiff eonl
miade use of the cellar during ail the years it hiad occupie(l
premises. The company had also, used the vaeant land ai
rear of the store for the. purpose of bringing goods to and thr
tiie door leadig into the. store; this siso was fot objected t
the. lessor.

The. new sta1rAay did not very seriously interfere with
light, though it didi create soine obstruction, and froni the. pl&i
compaai>"s standpoint the. interference was accentuated by
fact that that part of the company's premises had al] &long
uuod as a dispensary. To the extent to whicii there was
obstruction, the building of the. stairway was a drgto
the company's rights umder the lease.

The. unauithorised use by the defendant of tihe exterier oi
wali of tiie demised premises was more serious. Tihe demnis
floor or a rooni or an office bounded in part by an outside
prima facie includes both sides of tlhat wall: Carlisle Café C
Muse Brothers & Co. (1897), 77 L.T.R. 515; Hope Broi
Liznited v. Cowan, [1913] 2 C~h. 312.* Tiiere waa flot ini
deinise to tiie plaintiff comnpany any exception or reev
excluding the. application of tus rule; ani the. conp.any
entitl.d to restrain the. defendant, from using the. exterior wi
its store for the. purpose of erecting the. stairway.

In te crcumtanesthe defendant wvas not entitied tc
relief asked for i i cutrli. Having regard to the,
ditions whicii .xist.d at thi. time of the. original lease witii M
t~o the oeilar and what had occurred since, and on the eiec
the eompany ha.d always during its oeeupancy of the prer
had exclusiv, usne of the cêllar, and tiiat the. renewal8 of the
were made witii full knowledge by the. lessor that it was so

*See ae 0Goldfc>ot v. Welch, 11914]1 iCh. 213.


