
EPORTS MD1 NOTES 0F CASES. 71

have anything done, and had no other specifie means of compelling
its Performance. Thr, general objects of the writ are given iii Encyclo-
paedis. of the Laws of England, Znd ed., vol. viii, p. 531, as follows:-"To
enforc the performance of duties of a public nature. The more impurtant
emses tn whieh mandainus is applicable are those ini whi ffh it is ne.eûssary to
compel the proper exercise of jurisdict'on of the inferior Courts and tribuinal,
to enforce the performanre of duties by public bodies and publie officers,
ane to compel the election, admission, or reatoration to offices and franchises
of a public nature."1 But the writ was neyer issued where there was another
appropriate legal remedy, as by action, Reg. v. The Comimissioner8 of Inland
Revuenue, In re Nathan (1884), 12 Q.B.D. 461, at p. 471; Re WVhiiak-er v. Mason
(1889), 18 0.11. 6W, or by Petition of Righit, In re Nat han (8upra), or where a
speciflo remedy was provided by statute for the persoli aggrieved, Re Marier f

&Grave nhursi (1889), 18 O.R. 243, at p. 255. But wvhere the alternative
reiedy waa inadequate, a preroé;çtive writ wvas someotimos granted, Rex v.
Steponey, [1902] 1 K.B. 317; Munr. v. Smith (1908), 8 O.W.R. 452. This
extraordinary remedy was available c.,ily to compel the performance of some
inriperative public duty. L, -ouJd not kNe obtained Vo enforce a private right
or spedfic performance of a contrè.,t, Cij of Kingston. v. Kingaiol,, Portsmowllh
and Cataraqui Electric Rxj. (1897), 25 Al. (Ont..) 462, 28 0.11. 399, "granting
that a publie right may arige eut of a private contract and be enforceable by
nieans of the prerogative writ of mandamrus, the public duty is owed to the pub-
lie and not necessarily to the party Vo the contract. Thle latter must for the
purpose cf obtaining the writ bc able to shew that he is dire.tly interested in
the fuiflnict cf the public duty nlot as a party Vo the contract but as one cf
the public. " Per Moss, J.A., at p. 469 (25 A.R.). This writ was neyer obtain-
ahle in an action, but only upon motion; SiniA v. TJhe Chorley Dîstriéf Coun,
[j897] 1 Q.B. 532; Tocrnt Publie Library Board v. City of T'oronto 1O,
19 P.R. 329. But, iii this latter case, Boyd, C.,permitted the plui, tiffs Vo have
the affidavits re-sm. or and f urther intituled as they would ha iii an application
(flot in an action) for the prerogative writ, and in Easiview Publié School Board
v. 'oitn8hip of Glowaeter (1917), 40 D.L.R. 707, 41 OUR.I. 327, though the
Court doubted the righit o! the plaintiffs Vo a mandamius iii un action, theyA
nmade a declaratory judgmnent that the plaintiffs iwere entitled Vo the writ,
and intimated that oe cf the meinhers of the Court would sit in Chambers
and order the issue of the wrt, unless the defendants would consent to the issue
cf the iirit in Vhe action. To entîtle the applic.ant Vo a prerogative writ, Vhe
duty whose performance lie seeks to enforce must be imp'irative and not only -V:
discretionary, Re McLeed v. Amiro (1912), 8 D.L.R. 726, 10 O.W.R. 649, 27
O.R. 232. This forni of inandainus was flot a,- a rule moade peremptory in
the first instance, but was made a rule nisi, and on the returno f the motion
the respondent, was given an opportunity cf shewing cause why the writ
should net issue. The application was made in Court, ùind coüld only ha
bearci in terni; consequently delay often occurrexi in obtaining the writ,
R.8.0, 1877, c. 52, s. 17, was accordingly passed, providing for a Buxnmary
application hefore a Judge in Chambers at any Vime, upon niotive te the
opposite party, and for a perexnptory order ini the first instance. The pro-
visions of this enactinent were cerried into mc. 1091 to 109J3 cf the Rule$ cfA
Practice cf 1897, These rules are now repcaled and à prerogative nindamus é


