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CA4MPRELI, V. O'MALLEY.

MUNICIPAL ELECTION CASE.

REG. EX REL. CAMPBELL V. O'MALLEY.

Quo WarraatO Su,?nm<rs-Proof of Relator' s8tatLs.

Hdld, That the proper proof of the riglit of an tlector
to be a relator is the production of the roll or an
authenticated copy. His own stateasent on oath is
insutticient.

[St. Thonias-April 17, 174.]

On the hearing of this case the relator was

called as a witaess. He stated that hie was an
elector of the Township, but no other evidence
of the fact was tendered, and the roll was not
producedL

MeMalurn, for defendant. This evidence is

not sufficient. The proper proof would have
been the production of the roll. Proof of the
relator's quialification was material to his case,
and not having, been given, the sunsmons must
be discharged.

MeDmtgail for relator, contra.

HUGHIES, Co. J.-I can set nothing in this
case to take it out of the general raie applicable
in ail such cases. The statute reqiiires that the
election cornplained of by this proceeding nîust be
questioned by some person having an interest in
the election, either as a candidate or an elector.
In this case the stateient sets forth that the re-
lator dlaims interest as an elector. Under the
previousiy existing statute, the practice was to
have the parties before the Court by written
atatemeats and answers, supported by affidavit;
and the decisions cited by the relator iin this

case refer to that practice ;but they are now
inapplicable. The Iaw and the practice reiating
to sucli matter8 are aow so chaaged that the
respoadent dots not make lis answer in writing,
no that lie cannot be now presumned to liave
waived lis riglit to object to any defect in the
relator's case.

1 therefore think it was the duty of the
relator to make good ail bis principal allega-
tions, the first of which. was (in the order
of importance) that lie hiniseif had an interest
in the election so as to give hiai the riglit to be
heard ini this Court and to object to the election.
There were other necessary allegations lii his
atatement that required proof ; but a written
admission on the part of the respoadeat had
been becured by the relator which covered them
ail, except those referring to alleged acts of
bribery and corruption. 1 amn therefore led to
infer that the relator came before me expecting
to prove bis iaterest as an elector as well as

the acts of allegéi bribery. The cases are nu-

mnerous which go to show the kind of evidence

that should have been offered to support the
relator's interest-that lie was an elector. For
purposes of the election the voters' list would
suppiy it, if at ail, and I apprehend that that
which the statute provides for on that occasiou
would be the beat and proper proof of it here,
aithougli an examined copy, duiy proved, would
liave an8wered the saie purpose .Bed v. Lamb,

Ex. R. Y. S. 75. It has been held in the Court
ot Queen's Bench in England, in. Bai, v.Par/
6 A. & E. 818, that an affidavit alone does

not show, in a quo warra7dto proceeding, sulli-
cient ground for the information, but the re-

lator's interest should be shown by other and

more corapetent proof. lu Ncx v. InJwbita7tts

of Coplntl, 2 East, 25, Lord Kenyon held that

paroi evidence could not be given of rates whiclh

were flot produced nor excuse furnished for Dot

producing-that the best evidence which the

nature of the case would admit of shouid have

been ofiéred ; and Grose, J., said that " it is il'

every dav's experience to reject paroi evidexice

of a writing which niay and ought to be pro,

duced. "
la the absence of any legai evidence of

the contents of the votera' list or of the as-
sessment roll, 1 think the relator was bound t>

produce it in this case, and that hie could not
be allowed to state whether his own name a

inserted in it ; or (putting it in another way) lie
could not; be aliowed to say whether or not 11e
were an elector, when the law inakes the inser-

tion on the iast reviaed assesmnent list the in-

disputable test of his right to vote, a.nd ergo Of

bis being legaliy an elector The case of Justic'
v. Elsob, 1 F. & F. 256, decided at Nisi Prius
in England, was similar in principle. The"
Mr. Justice Hill said that in the absence O
any evitience of the contents of a rate booki
a coilector couid not be asked to say whether

a particular person's naine was on the rate.
In "Taylor on Evidence," 6th ed. vol iL,
sec, 380, it is said: "Oral evidence canflot
bc substituted for any writing, the existence Or
contentài of which are disputed, and which is

materiai to the issue between the parties.
The fact of rating cannot be legally proved withl

out the production of the rate books."
1 therefore think, as the relator's case faild

ini one of the first essentiais, the sumI11nO
should be discharged, and that judgxnent 8110111
be given for the respondent with costs.

Summons discharged witk costî.


