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Defendant's story is in a manner corroborated,

as to lt/s understanding of wbat took place, at

least, by tbe fact tbat the day after the settle-

ment be wrote to bis solicitor, Mr. Plaxton,

saying that be bad settled, " they pay aIl costs

and give me the binder, but could not get no

money from tbem." On receiving tbis letter,

Mr. Plaxton swears tbat be wrote at once to

defendant, saying that be would flot recognize

any settlenient that would deprive birn of bis

right to look to the plaintiffs personally for bis

costs, wbicb, as bis bill shews, arnounted to tbe

suin Of $226 at that time, after giving credit for

ail moneys received froni defendant ; and that

the day following be wrote to the plaintiffs and

to Messrs. McCarthy & Pepler, their solicitors,
to the sanie effect. On the i9th of April the

defendant biniself sent a telegrani to the plain-

tiffs (residing at London), in tbese words, "I1
wont abide by the settiement unlcss you decide

to pay my solicitors the costs under the judg-
ment berein."

AIl this would showv tbat if it bad heen

necessary, tbe defendant's solicitor had in good

tume repudiated the seutlement, provided that

tbe effect of it was to deprive bum of his costs.

This was not a case, bowever, in which it wvas

necessary to give notice to prevent the money

being paid over. There is, as Mr. Pepler con-

tended, no fond upon which defendant's solicitor

could dlaim a lien, unless incîeed it may lie the

judgment or order of tbe Divisional Court ob-

tained agaînst the plaintiffs for the defendant's

,costs tbrougb the exertions and by ineans of bis

solicitors. Assuniing this to be a "foind" or

wbatever wve nîay cail it (and practically it wvas

one in favor of defendant's solicitors, and not

hiniself), two questions may be asked : i. Was

this jucigment order or "fund" such as the

defendant could release and surrender to the

plaintiffs without bis solicitor's consent or con-

currence ; and (2) did be actually effect tbis

release by tbe ternis of the settiement entered

into. If it were necessary to consider wbether

tbe liability for those costs was under a

"judgment" or an "'order,' tbe case of

Onslow v. Comzmissioners L R., L. R. 25

Q.B.D., 465, would seeni to show that it was

an "'order."
Mr, Plaxton claimed a lien upon tbis "fond"

(to caîl it so for the present), and the answer

was tbat a defendant's solicitor could flot

claim a lien in tbe sanie way as a plaintif's

solicitor. The case of Wardell v. Trc;wulth, 8
P.R. 142, shows that a defendani's solicitor has

a lien on a fund as well as a plaint4'J's solicitor.

Be the order or judgment against the plaintiffs

what it may, it was soniething that was obtained

by the industry and partlv at the expense of the

defendant's sol icitor, and the proceeds of which

he would have a right to retain whenever

received.
Had be not succeeded in the application, to

set aside the arrest, the defendant would have

been hiable to bis solicitor for the costs of the

proceedings-bis success relieved defendant

froni such liability so long as the plaintiffs

were able to pay thern. Now, the defendant

is worthless, and if the plaintiffs are relieved

froni payment, the solicitor rnust go with-

out. The second question, "Are the plain-

tiffs relieved froni the payment of the costs

ordered, by reason of this settlement ?" 1 think

that wbere the liability of the plaintiffs for those

costs, is upon an order made against tbem,

and upon wbich execution rnigbt issue, there

must be something very clear indicating that

such liability bas been released. This is not

clear froni the ternis of tbe settlement, and the

evidence de/tors tends, in nîy opinion, to shew

the contrary.
1 bave exarnined sonie of the cases referred

to: Ross v.Biexton. L.R. 42 Cby. D)., î9o,Morg~an

v. Holltanil 7 P.R. 74, and Fýriédrich v. Friedrich,
to P.R. 308, and froni tbe principles laid down

there, 1 (do not tbink 1 would be wrong in hold-

ing, if it were necessary to do so, that whatever

the costs in question may be called, the rigbt of

the defendant's solicitor to tbern sbould flot be

ousted by this settlemient.

Looking at tbe circunistances attending the

seutlement, while, perbaps, it migbt be going

too far to say that collusion was proved, still

I must say a strong suspicion is raised tbat

plaintiffs' agent knew be was doing something

tbat the defendant's solicitor, and indeed I

migbt say, p]aintiffs' solicitor also, would flot

approve of or consent to. Defendant swears,

and is not contradicted, tbat he wisbed to see

bis solicitor before be made any settlement, but

tbat the plaintiffs' agent dissuaded hirn froni it,

saying bis (defendant's) lawyer would advise

bum to keep tbe case going, and tbat he bad no

money to do it; and he fin ally persuaded bim

to go to a tbird solicitor to bave a seulement

carried out.
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