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City, of Toronto. That the said lot st mention-
ed, according to the books of the R-egistrer of
deeds i.n and for the said City of Toronto, ie
(subjeet to, a xnortgage thereon for the sum of
£3,0) the property of the said James E. Smith.
That the rentai paid for the use of said bouses
on said lot 1&at îuentioned je $140 per aununi,
beiug in deponent's opinion much more thean the
fair value thereof; sud that eaid rent was, as
depunent was informed and verily believed,
directly or indirectly, paid by the said corpora-
tion uf the said City of Toronto.

Robert A. Iarrigon, for the relator, inoyed,
lupou reading the statement and affidavits'filed in
support of thie same, together with the recogni-
zance of the relator and bis sureties thereinv named, and the samne being, allowed as sufficient
for an order for a writ of summons to issue
calling upon the said James E. Smith to shew by
ivhat authority ho, the eaid James E. Smith, now
exorcises or enjoys the office of alderman for the
Ward of St. Jobns in the City of Toronto. Mr.
Harrison submitted that the defundant was in
law disqualified as having an interest in the
existence or coutinuance of contracte with or on
behaîf of the corporation, and su within the
letter and the spirit of sec. 73 of Con. Stat. U.
C. cap. 154. lie contended that the evil coutem-
plated being evident and the words used general.
The act should ho construed su as to oxtend to
ail cases that come withiu the miechief, aud
argued that tbis case was one clearly within the
miechief uf the act. Hie referred to Towsi'y v.
White, 5 B. & C. 125, 131 ; Regq. ex rel. Armor
Y. Co8te, 8 U. C. L. J. 290.

Held TY J., baving taken time to consider,
hedthat Jas. E. Smith'was not, upon the facte

stated, tu be deemed -"a person having by bum-
self or bis partnor an intoreet in any contract
,with or on behalf of the corporation," within tbe
xnoaniug of the statute, aud so refused the order.

Order refused.

INSOLVENCY CASES.

flefore the County Judge of the County of Elgin.

IN RE JOHN CAMPBELL.
Elect ion of assignee-Àppointment of agent.

HuaGHs6s, Co. J., decliued at a meeting of cre-
ditors to olect da assiguoe, to take the advice of
a persun not appearing to be duly authorised in
writing by his principale, and eaid, moreover,
that this authority should be filed o? record.

DIVISION COURTS.

lu the Firet Division Court of the County of Elgin.

PUTNAM v. PRICE.
1
rdepleadlér-Priorily of a1tachinq and nonaUaehing c,.edi.

t-raTwo teirna placed in a liff * handa ai the saine
'fument.

'Whore the clalmant's judgment was recovered long before
the attachm-etit ispued. aud an execion thoro issued
And Piaoed In the bande of the batliff at the slme mno-
Ment as the execution on the judgmeut of the pintitt,
the attaching creditor: HelU, lot, that the attaching credi.
tor wtt5 not, hy roason of bis attachment, entitied to pri-
Ority; 2nd, that It la to ho presumed that the execuionj Oldest in date came to the handis of tho bailli! first, and

temaxlm, 6"qusi prièr est in tempore potior esu in jure,"
apphies.

The claimant recoverod judgmeut and obtained
execution s.gainst the goode of the defendant
some monthe boforo the defondant absconded.
The execution was roturned nulla bona. Defen-
dant then absconded ; and the plaintiff sued out
an attachment, and caused property to be Peized
under it; and, recovering judgment in bis attach-
ment suit, oued out Oxocution for the sale of the
goods attachod. In tbe moantime the claimant
issued an alias execution upon bis prior judg-
ment, which was placed by the clerk in the bande
o? the bailiff at the sanie moment as tbe execu-
tion of the attaching creditor-the olerk plscing
both executions on the deek before the bailiff,-
who picked up the plaintiff's (the non-attaching
creditor) firet, sud marked it "'first." Mr.
Nichol claimed the proceede of the sale of deton-
dant'e goods in satisfaction of hie judgment and
execution, aud couteudodl that as the executions
wore both hauded to or placed in the cnstody
sud power of the baibiff at the sanie instant, it
mattered note which ho picked up or marked
",firet ;" that bis execution was oldeet in date,
and was firot in tume, for the clerk ought to have
handed that tu the bailiff firat, as it was fluet in
point o? tume; aud reterred to the secs. 69 and
204 of Con. Stat. on Division Courts ; Bank of
British North America Y. Jarvis, 1 U. C. Q. B.
182; Drakce v. Parlee, 1 U. C. L. J. 177 ; Ex
parle McDonald, 1 U. C. L. J. 77, sud insisted
that he was eutitled to the proceode of the sale
o? the goode, as the attacbing creditor gained no
priority by reason of bis attachineut.

On the otber hand, it was conteuded tbat the
attaching creditor had s right agaiust aIl[ daim-
ants to the proceods of the sale of the property
attached, exceptiug againet those who attached
witbin one mouth, sud cited seos. 203, 204, 206
& 207 of Division Courts Act.

NuanEs, Co J. -The case o? ex parte McDonald,
1 U. C. L. J. 77, is very simular to tbîs, except-
ing in une respect, and affords, if the decision is
correct, s precedout againet Mr. Nichol's dlaim.
The facto o? that case wero dissimular in this,
that tbe claimauts, i. e., the ezecution croditors,
who bad not attacbed in that case, obtained
judgment snd execution before the attacbing cre-
ditor; they obtained judgmont sud execution
after the attichment, snd before the attacbiug
creditor obtained execution. Iu this case the
execution ut the claimaut and of the plaintiff
came to the cnstody of the bailiff at the sanie
moment.

The firet statute of Upper Canada, wbich au-
thorized the attaching the property of abscondiug
debtors, was 2 Wm. IV. cap 5, sud under it the
sheriff was required to attach sud seize, &o., ail
the estate, &o., o? the abscouding debtor; sud
fruni the moment ho set zed, the estate was sin
cu.stodia legis. The sheriff acquired a special or
qualiflod property in the estate, sud the former
owuer nu longer retained tho power of disposing
ut it (Gamble et al. v. .Tarvis, 5 U. C., R. O. S.
275, per Robinson, C. J.) ; sud unlese the dobtor
returued sud put in bail to the action, «r caused
the dlaim of the attachiug creditor to be dis-
charged withiu three months, ail hie estate, rosi
sud porsonal, or go much o? it as migbt be neces-
eary, was held hiable for the payment, benefit
sud satisfaction- ut the dlaim o? the plaintiff.
The Court of King's Bencb, in GambleY. Jarvia,
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