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Tlie wliolo arniimont lies in a narrow litiiit, and may ho lliiu Mnipl_v btateil — Ho who takes an office takos i|

with all its IfRal incidentn. His l^^omniission a.i certainly anil as perffrtly convoys to iiitn ail tliat by law bolnngs to his
office an it conveys the otfico itseit'. Tlie ri(?iit ul a Puisno Juilffc to taku rank accordiujj to his !-onioriiy is iwidnubtcdly
an incident of his office If thu Crown has a rip;ht to recal hiii Commissi, jo, tlicn, Ui> llio (;reatcr power include* the
less, it has also a ripht to regulate his iirecedenre. IJiil if the law Iiuvl- doprived the Crown uf this power over
his Cotnmixsion, then it has also, by necessary implication, and as a legal oonsti|nence, dejirived it of the power
to take away the Icfjal incidents of the olJice conferred by that Commission. A contrary doctrine tends to a palpable
logical absurdity. The aggrejrate of every ofhee ia made up of its specific duties and rights; if, notwithstanding
the protective law, one right legally incident to it may he taken away, then also another may. The rank first,

the patronage (when, as in lOntrhind, such exists,) n.xt, the eniolument.s afterwirds —and thus" the honorable and
lucrative place wliioli i.s hestowcil during good behaviour, and is by statute and for wise jiurpo.ses put beyoiul the
control of the (Jrown, may be reduced to a charge from the burdens ami luimilialions of which the incumbent
would be glad to escape. IJut the same argument may be stated iu another form :—the Letters ''atent granted to Mr.
.lustico Bedard have a two-fold olVoct; the one is to settle his rank; the other is to degrade me from mine. The
right then to confer a special precedeiu-e. necessarily involves a right to supersede and to deprive of the same prece-
dence. The conseijuenee is, that a (iovoriimont disposed to gratify its personal or poliiical partialities and antipathies
might, by bringing up the .lunior Members of the IJeneh, degrade the Senior Judge, if he happen to be obno.\ious to

the men in power, from the first place after the Chief liistiee to the last in the Court. Hut the same Prerogative
which had thus degraded him, might, in the bands of a succeeding (joveriiment more favorable or le>s unjust, restore

him to his former place, thus destroying all right of iireeedence given over hi,u. Can it be contended that s ith a
power in the Crown is consistent with the iiiilepeinlenee of the .ludges, or can co-exist with the Statute for scci ring
that independence'' It is plain thai, with one of the most important legal incidents of their otKee (their rank) thus at

the mercy of each successive administration (especially in the ])eciiliar sijcial position of this country) the purity of the
Hench must be exposed to the corrupting intiuenee of pcditical favoritism and intrigue, and that the law will, in effect,

be eva<led and ne'Uralized. It seems to me then, undeniable, that the statute which restricts the Prerogative from
recalling the Commissions of .lodges, ileprives it also of all authority to interfere directly or indirectly with their relatlTe

rank. I would gladly continue tlie examination of this (luestion, as aU'eeted by the precedents and usages to be found
in the Courts of England, because I am anxious that it should be considered under all its aspects, and am satisfied that
nothing adverse, in prinei|ile, to my pretensions er.n be found there. IJut the length which this letter has attained, and
the knowledge that those for whose iieriisal it is intended, are more conversant with this branch of the subject than I

can possibly be, deter me from giving it more than a passing notice. It api)cars that, on thu removal of Judges in

England from one liench to another, they have in some instances, at least, retained iu tlu; new Court the |>recedence

derived from their original Cominissious. The reason assigned for this, iu one of the old Reports Cro. car. Ii27, is that

in coining from the one Court to the other, the jiarty merely changes his Court, but never ceases to be a Judge,—the
same reason ap]>lies to the case reported in Sid. 408. 'I'liese cases, and several others to be found in the books, occurred
before the ]>assiug of the .Statute for securing the independence of the Judges. There are other cases of the transfer of
Judges from one Court to another, to be found since that period, and I am informed that one of these, the exchange
IxJtween Sir Francis JJuller aiul .Sir Souhlen Lawrence, is relied upon as an authority against me. Sir Francis Duller
iras appointed Puisne Judge of the King's lieneh in 1777. and the exchange alluded to by which he went into the

Common Pleas and Sir Souldeu J-awrenee into the King's Heiich. took place iu 17!M. There are facts connected with
this case which are not satisfactorily ascertained, and without which it is impossible to draw any conclusion from it ; one
is, that it does not certainly appear where, or by what rule .fudge Huller was placed iu the Court of Common Pleas, In
the report of the eases in which his name oeeurred it is for the most part, but not invariably, mentioned before that of
Mr. Justice Heath, whose Coiumission in the Connuou Pleas was posterior to his iu the King's Bench. It is also true,

ttmt in the absence of the (^liief .Iiistiee. be usually delivered the opinion of the Court, but this be did also in (be King's

Bench, although Sir William Asburst was by many years his senior there; and the certainty of the conclusion which
might be drawn from these facts, is disturbed by an uisjiection of the list of Judges in the beginning of the volume of

Reports, where we fiinl his name placed last. Another fact not certiiinly known, relates to the manner in which he ceased

to be a Judge of the King's Heiu:h. The memorandum to be found iu the jth vol. of the Term Reports, page (iSti,

states that " Mr. .luslice Holier rtsi;/nc(l /li.i siiil iu t/iis Court." I am not aware of the terms of the Letters Patent
by which the Judicial authority is conferred in Lngland, but 1 doubt, whether by this is meant the formal resignation

of bis ollici! of Judge. .Such resignation, 1 apprehend, would be unnecessary, for nothing is more certain than that, by
the common law, the acceptance of a second olliee determines the tenure of a former one with which it is incompatible.

And it is undoubted that the otlico of .lu<lire of the King's Bench is incompatible with the same office in the Common
Pleas. The private history and details of the exchange can only bo learned iu the place where it occurred ; but it is

certain that some negociatiou must have bi-en had between the p.arties interested before the transfer was effected. Sir

Francis Buller came down from a higher l^^ourt, the King's Bench, tj a lower, and the Jiulges of the Common Pleas

may for all we can see have consented to his taking a certain ])lace among them. At all events, no objection appears to

have been made, aiul it may be ob.«orved of this and of all other similar cases—that where no ipiestion is raised no legal

principle can be considered settled by them. There is certainly nothing to be found in the English cases which in the

least countenances the pro])osition that, " t/u: Pn loaativc of the Crnu-n permits the urrauijnnents of rank and order
" i« the Court," or that sjiecial jirecfdeticc hits rv( r liien tjivrn to a I'lii^ne Jtidije by Letters Patent. Anil after a
careful examination of all which I have been able to find bearing upon the subject, I am not prepared to say that I

discover in them any principle, save that it is to be settled by Judicial and not by Kxeeutive authority, which materially

affects it ; either as tending to confirm or disturb the view 1 have already taken. Rut had it been otherwise, I am free

to declare, that my opinion, resting on the authority and reasoning derived from our Colonial Laws would not have

been changed.

The practice in England has grown up under a particular system, and amid circumstances peculiar to that system.

The difference of origin and constitution of the Courts in the two countries, presents an obvious objection to reasoning

from the one to the other. In England, there is an intimate connection and intermixture of the powers and jurisdiction

of the higher Courts, their authority extends over the same locality and the same things, although each has a certain

jurisdiction peculiar to itself; their Judges meet to settle points which arise before any of the Courts, not on appeal,

but in the cKercisc of original jurisdiction ; and ou looking to their history, we find that in former times they were not

so much separate and independent tribunals, as convenient divisions of one original Court. All these are features which

distinguish'the Courts at Westminster from those in this country, and show that the precedents and usage there, cannot

be implicitly received as a rule for the settlement of the point under discussion.

I pursue the subject no further. Should the question, as I have raised it, be submitted merely for the opinion of

the Law Officers of the Crown in England, 1 am not sanguine as to the result. It will of course be deemed inexpedient,

particularly at this jieriod of time, to interfere with an act of the Provincial Government ; and I mean no disrespect to

the gentlemen who hold those high offices there, when I say that an opinion on a law point, arising in a remote (,'olony,

and turning upon the institutions which exist Ihrre, formed without hearing rounsrl, or the other aids which Judges


