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(•i[)alilies.
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tile lands of the owner or occii|)ant so notifk'd under said clause i of

section 4. K. S. ( )., 1.SS7, c. 2H), s. _'.
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3. Owners of occupied adjoiniivj; lands shall make, keep up
and repair a just proportion of the fein'e which marks the boundary
between them, (a) or if there is no fence they shall so make, keep

up and repair tlie same proportion which is to mark such boundary ;

and owners of unoccupied lands which adjoin occupied lands shall,

upon tli'jir being occu[)ii'(l, (b) be liable to the duty of kee|)in[i up
and repairing:; such proportion, a?id in that res[)ect shall be in the

same ])()siti(jn as if their land had been occupied at the time of the

origin.d fencing, and shall be liable to the compulsory proceedings

hereinafter mentioned, K. S. ()., i.SS;, c. ::i(;, s. 3.

(a) III an action for dani.igos for trespass and encrnaclimenr, hronght l)y

tlif own r of one lot against ilio ownei' of the adjoining lot, the (li.spute

between tlie patties turned inaiidy upon the posiiion of a hcjundary fence. It

was held liy Mr. dust ice Ktrguson, athrnnng tlie decision of Mr. Chief Iiistice

Armour, 'hut a houiidary fence under K. S (J., chap. 21!) (now li S. ().,chap.

'2S4l, hiioiild 1)0 80 pl;(ce<l that, when completed the vertical centre of the

l)oar<l wail, will coincide wiili the limit hetween the lands of the partie.^, each
owner heuig houml to support it l>y app iances placed on his own land. In

the sai'ie c;ne Mr. Cnanceilor Boyd held that if the boundary line be between
the posts on one side of the fence, biuI the scantling and boards on the other,

so that theie is practical etjualily in the amount of space oc upied by the

continuous boat (is. and ir ihac method is sanctioned by local u^age, neither

owner has legal ground for 'lomplaiiit. Cook v. Tate, 'JGO U. 403.

(1)) Tbe Synod of the (Church of Kaigland own a certain lot B, which is an
unoccupied wood lot. A Mr. S. owns lot A (on one side of lot B) and a Mr.

C lot C (on tliH otiier sitlc of lot \i). Both Mr S. and Mr. C. have built their

share of tiie line fences between their respective lots and lot B The cattle

of Mr. S. go across lot B and enter the lands of Mr. C. to the annoyance and
injury of ihe latter. The .Sytiod cannot be co . pelled to build its share of

»he line fences until lot B becomes occupied

A and B own adjoining lots. A'3 lot is part swamp covered with small

timber, and useless, unoccupied, and unenclosed. A cannot be compelled to

build any portion of the fence between the swampy part of his land and B's.

This fection makes it the du'y of owners of occupied adjoining lands to

maintain fences, and sub-sec 1 of sec. 2 piovides that the expression

"occupied laid " shall not include so much of a lot, purcsl or farm as is un-

enclosed, although a part of such lot, parcel or farm is in actual use and
occupation. The swamp being, as above stated, uuenclosed, there is no
liability to fence it.


