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ECt. Appeal.

Feb. i.
to lots 4 anid 6 was for damager, suffered by
land iraving been taken in the exorcise of the
powers granted for the railways, within the
tueauring of the Consoliited Raiiway Act,

1879, s. 9, s. -55. i0 and i z (D.).
Held, also, that there was nothing to exone-

rate the defendants in the fact that they had
the leave of the municipaiity for doing as they
did.

Held, aiso, that the court had no power to
compel a roference to an officer of the court
ta ascertain these damages, but oniy to com-
pet an arbitration, to which the plaintiff was
entitied urîrder the Act.

QuSore, per Ost.Fa. J.A.-Whether the comn.
petir.tion clauses of Par' *. of the Corîsoli-
datcd Railway Act, 1879, -èPlY to the deferi-
dats raiiwvay ; but held that they appiy to the
Welland Branch of the defcndant's raiiway, orn
which the %vork in question was dune?

Cattaisracl, for the appeliants.
ilcClive, for the respondent.

C. P. Div.1I [Feh.

Rose, J. 1
PRaSTON V. THE CORPORA'rîoN

CMD EN.

Feb. r.
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Dmainiage b.> -Iat-Daisages-Lawful act done in
negligent nranprer.

Tire defendants deepenled and widened a
drain througir the piaintiff's land, and threw uip
the eartir on eitirer side, and ieft it there,
The piaintifi' sned for dlanages ta bis land, etc.',
by reastrn of sucir throwing rip of the eartit.
t %vas aidnitted that tire wor< was done uinder

a by-law, pagsed under s. 576 ot tire Municipal
Act, r88.>, and it was flot snggestedl that the
bv.iawv wrrs defective in forrni or substance or
for warrt of atlrhority to pass it. 'lrite jury
foîrnd that the defendants were tiot guilty (If
any inegligence, but tirat tire plutintiff brd soL-
fered dainage by the executmnr of tire work.

ILld, reverr5ing tire docision of Rose, J., that
rrpon theseflndings, judgineiit should have heeŽn
entereui for tire deferîdants , tirat a cause of
action could riot accý'rre froin the doing of a
laýwfi act, tintest in a negligent inanner, and
that the plaititiff's remedy, if any, was by air.
bitration to obtain compensation tinder the
Mrunicipal Act Of 1883, &. 5ujx.

Mat thewî Wi1son, for the appeilants.
Pmrgley, foir respondent.

N1CG1BBENr %. NORrHERN AND NoRTI-!
\VESTLRN Rv. Go.

Negligence-Firefron railway eurgifle.

The judgment of the court beiow, i 1 0. R.
307, wvas reversed on appeal.

The action was for negligence whereby. as
alleged, fire escaped froin the defendart.
enigine, and destroyed the plaintif's property.

There was evidence that the engine had
passed just hefore the fire in a certain ninure
heap (which communicated it to the destroyed
property) was perceived; that a stroflg wind
blew across the track towards the mantire
heap; that there was no other known source
fruin which tire ire wvas at ail iikeiy to have
cone ,that the wind was in the wrong direc-
tion to have carried spartes from a steam saw-
iii close by, and that cinders were fotind in

the fitrav by those wiro went to put out the
fire.

Hefi4, that from these facts the jury would
clearly have been justified in tinding that the
inischief was catised by the engine.

The evidence further showed that the en-
Rifle had mun ninety miles without the asli-pan
heing emptied; tirat ignited substances were
found upan tire manure heap, which, boing too
large to pass through thre net of the amako-

STEINHOPF v. THE CORPORATION OF KENT..

The defendants were the owners of a bridge
over a navigable stream, having in it a draw
or swing r.o ailow vessels to pass ti'rough. A
horse of the plaintiff broke away lroin the
persan in charge of him, and rau front a dis-
tance of two miles to the bridge, reaching it ini
broad daylight juei as the bridge was opened,
rushed into the gap and was drowned.

1144 (affirming the judgment of the court
below), that the loss of the horse was owing to,
nro neglîgence on the part of the defendant in
failing to guard the approach ta the bridge or
to lise Sigaisg, and the plaintiff couid flot
recover.

. F raser, for appellant.
Perce', for the respondents.


