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Ibo agc ut' taveity-one yeare ont of xuy capital to
be pnid ta teies indlviclually hy miy executers.''

Thîis veas doly atteeted.
The avili of 1865 aud the cedicil et' 1866 ceere

lu the testator's possession, but at his deatb they
<toutS not lie found, The defeudaut, s a legate
taued therein, propouuded tlie piper of 19th
Octoher, Ir67, sud tbe plaintiffs pleoded tiint it
ceas not executed accordiug ta te etetute 1 Vioc.
C. 26 ;Iliat if Weil executed, it ceas axeetitel tus
a second codicil ta hie lest avili and codicil suad
thet lie dessreyed them with au intetntion f0 ru-
volte ilium and aise the said allegedl codicil.

The case ceas huard befose Lord l'enzauce ou
May 29.

Pr, Deanc, Q. C., sud Pritchard, appeared for
the plaiti'; aud A. &iaucUy 1h11l, Q. C. ani
Tristritn, I)r., for the dufendauit.

J. IL. Mitchell proved that the testalor calid
nt bis lieuse t0 ase hlm ta drace a codicil te hie
avili; that lie did so, sud titat it ceas duly attadted;
aud tîtat the testator said tat lis capital ceas
iacreasiieg. atud that lie liaid £110 howi'.ed ta
leave to bis daughter's family, nud that lie ad
already giveni tlîer a fartui sud tbe et ick upon
it.

June 29.-Lord Pc-saAuto, st'ter reciting the
facte of flic case, eid :-The general propolçition
relied on igains't the codicil veas Chat a cedicil
otood or feul citis the aili ; thal, no doult, ceus a
generil propositiosn whîich ceas obtaiued lu the
Prerogative Court. 1 took the trouble ta ascer-
tain siat under thie eld lace aere the exceptions,
aithotîli tae recuit ot' the case doee not appear
to mre ta bc vary satisfactory.

The earliest case le that ot' Barrow v. Barrow,
2 Lee. 835. Thera a, testalor rtade a avili sud a
codicil, te cehole affect of Chu codicil heiîîg ta
giva tue residue of luis property ta hie ceife. Hae
aftecsvar.Ie hurucd the avili, sayiug it ws useleis.
The Court Chers hail that it ceas clear Chat the
codicil ae not destrayed liy the buning the avili,
but ceas a substantive instrument. The codici
gave thic residJue, and sno eue conid say cliat Chtt
vas, w! -thout haviug ruad the avili, welicli disposad
et' the etlier portion of the property, but the
Court, neverthelase, so held.

The next le Clia case of Maed/y'ett v. Aua/iaeo,
2 Aid 231, wlîirh ceas deeifled lu 1824. Tisera
the avili ceas made lu Aprîl, 1820, sud lu Deccrn-
ber. i1820, the testatrix cecete a codicil guviug
£100 esacl to Chu tavo trulteas naaîadl lu ber cviii,
sud dividitig saime trînkets amoug ber friauds.
lu 182 I4 sha lookad ovar lia papers iii hec sritiug-
deet, caveri of which site bunued, sud s faw
days at'terwards wsrata ta lier attorney desiciug,
lio tua d osroy lier avili. The Court lieli that it
ceas uitîtgtier s question of intention, aud Chat
the leala prestimption chat tue codicil feul cith
the avili reizlt ha rehutted hy shîowiog that Chu
lustatrix iîîtended the coduicil ta oerate notavitît-
staniding te revoreliou of te will, sud as the
eircîuîestaîsres avare uat sufficict ta asebiah
sncb an intention, tlie codicil ceas held invahlul.

The next ceas the case of Tuuyurt v. Hoopcr, 1
Curt. 289. decided lu 1836. The papier ceas
found lu flie critiug-dack ot' the deaeased, sud
it euîi.îtioe Chus: I Thils a codicil ta my lest
avili and ta ba takeu as a part thereot'.' The
Court, in prenueig for tice palier, said Ibtt
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iu ait cases wberc the codicili had b0e cOnsidered
Viîd by the destruction of flic will there were
circurnstances which showed that the codicil ceas
depeudeut on the will.

Tru the other cases it was laid down that the
codicil was revokcd where the avili vas cacabize
but in this case it ae heii that wlierc the codi-
cil was su revoked there avare cru-ac~
whicb shoaved ît ta be dependent on thje will.

These are ail the cases on tlie point before the
pagsing of' the statute, sud cerfaiiy the resuit
je flot satiat'actory.

The cousideratiou o et hse csscs leaves upor,
the mmd, no cary dafinite idea of cehat ls muanit
by ',dependent on the weil." Tlu one sense, any
codicil titat makes aoy disposition cf proporty
et ail, must li2 cousidcrcd ta lic depeoilcut ou
the avill cehicli disposes eof the rest, for the cailicil
convtys ouly a part of the te9tator's inîtention
rcgarding bis property, and the motives iudiicing
Chat particular part cf lis intention caunot ceifl
any certainty be dissevercd fromi thc motives
wl'cl iniducd te dispositionî of the rst.

It le difficuit if not irnpos<hile ta predicateofet
a particular bequest 1-u a codlicil thust the tedtotr
avonld have DndeI it if lie liai dispoced o ut'
other propurty lu kiny diffsrent manuer than Chint
cxpressel liy lis will. It ingy bu Chat thei'i
pende:îcc oft' hu, cill spoek"n et' muet ha someihi,
of a miore liiîitcd character. And flic stiis3tlll,
of Che cases euay bie that a codicil is indepan lent
of the avili uîless it le of sucli a character tus t
the giving validity aud affect ta it cithotut the
avili ta ch it ceas intcnded ta bu qttached avould
produce saine manit'est ascurdity. 1 amn flt sute
Chat even tbis rn

t
io is capable ot' bcbng esily

applied ta ail the cases thet miglt arise, nud .l
have serions doubts cehether 'aich a raie lu ta lie
gatharedt'rom thu cases aih efficient distinctness
to juetit'y the Court in adepting it. But ail these
cases occnrcŽd befere the Xills Act. Nov te
section ot' that Act le most distinct and positive
lu ite terros. IlNo avili or codicil," &ic. Ail 1
slieuid haivelibcd nio licitation ln holdintzChat the
intention et' tlint section ceas to do away avith aiti
iraplied revocations and relieva the sulijcct frot
the donlit and iudistinctns iu which the cases
lied iuvolvcdl it. But there bave heen tvo caes
dccided elucýe the Act. The first of theýe. fIn lha
Goods of Illiwe l., 4 Notes of Cases, 400. Tlie
codicil ceas dated Sapteinber 5thl, 184.5, and crm-
meuced thue:- Tis is a codicil ta the avili of
me B. I. and whiicis 1 desire ta heacsdod te uîy
avili, andi ît relatcd sololy to accoutit betaveen
biief aud bis partucrs. coutainin.g no bequust
or appolulment. The testator died on tlie 7th
ut' September, 1846, atnd lie expressly dcclared
shiertly before the melsiug ot' the coulicil Chat lie
biad made a avili and that it vas ttîeu lu existence.
Iu tlint case, the Court sail that, eopposing it
ail ta have been destroyed, thu codicil w ni1d,
upon tie general principle, fol avith it. but hcid
that ltera avas an exception lu fayotte ot' thi,
palier, inasmucli as it seemel ta have beau smade
t'îr a particnian' purposa. oeid edmiltedl ta proof.
Then cornes tise case of Claqstuîwn v. WIýdcstt, 5
Note" of' Cases, 623, lu wblich li c wiil wnas monde
lu 1840, the cod t lil 1842> In April, 1846, ha
destroyed it ail, anud lu sa doing sO exprassal
anxiety about the codicils observing ibis better.
Lt avould Dot nffect Chu cofficils eviti it. la that


